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Introduction

In October 2014, the Manhattan Institute and the Mackinac Center for Public Policy 
published an issue brief, Overcriminalizing the Wolverine State: A Primer and Possible 
Reforms for Michigan.5 It showed that Michigan had at least 3,102 statutory crimes and 

that most of them (48% of 1,209 felonies and more than 76% of 1,893 misdemeanors) lay 
outside the state’s criminal (penal) code. It also showed that more than 26% of the felonies 
and more than 59% of the misdemeanors did not explicitly require the state to make a 
showing of criminal intent (mens rea) on the part of the accused. 
The report identified a number of old, 
duplicative, or outmoded criminal stat-
utes, suggesting that they were ripe for 
repeal. It also suggested that Michigan 
enact a default criminal-intent standard 
to protect citizens who unknowingly 
violate criminally enforceable statutes 
or regulations governing conduct that is 
not intuitively wrong. This update looks 
briefly at the actions of Michigan’s 98th 
Legislature (2015 and 2016 sessions) 
with respect to crime creation and 
concurrent developments in the state’s 
criminal law.

Reform Efforts
In May 2015, Michigan governor Rick 
Snyder released a “special message” on 
criminal justice that included calls to 
address overcriminalization.6 Over the 
summer of 2015, the state’s House of 

Representatives passed a series of bills 
repealing or modifying various outmod-
ed laws, including doozies like a pro-
hibition on shaming individuals who 
demurred from challenges to duels. 

The governor signed these repeal bills 
into law on December 15;7 and on 
December 31, he signed a bill establish-
ing a default criminal-intent standard 
for Michigan.8 Under the latter law’s 
terms, the state had to show that a 
defendant acted with intent, knowl-
edge, or recklessness to convict him of 
a crime—unless the state legislature 
clearly specified a lower level of mental 
culpability in the criminal statute. 
However, this default criminal-intent 
standard applied prospectively, not to 
crimes committed prior to January 1, 
2016. Also, the law exempts various 
crimes from the default criminal-intent 
requirement. 

The 2015 reforms represent an en-
couraging commitment on the part 
of Michigan’s legislature to address 
the overcriminalization problem. The 
default criminal-intent law was imper-
fect; it did not apply to crimes already 
in the penal code, nor does it apply to 
many regulatory sections of the penal 
code where it would arguably be appro-
priate, such as the public-health law. 
Nevertheless, the new law is a signifi-
cant advance toward the goal of pro-
tecting individuals from prosecution for 
unknowingly committing offenses. This 
was one of the key recommendations in 
the 2014 Manhattan-Mackinac report. 

Similarly, many of the crimes repealed 
in legislation at the close of 2015 were 
among those identified in the 2014 
Manhattan-Mackinac report. At least 
one of the absurd examples pointed 
to in the report, however, remains in 
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What Is Overcriminalization?
This term describes the rapid growth in the number of criminally enforceable rules and regulations. 
Overcriminalization has drawn increasing scrutiny by politicians,1 judges,2 scholars,3 and policy analysts.4 
Critics have often focused on how modern regulatory crimes govern putatively innocent conduct but can 
ensnare those who have little reason to know that they are breaking the law. Critics have also looked at how 
regulations with criminal penalties are often promulgated by unelected, politically unaccountable administrative 
agencies and other bodies that legislatures have delegated powers to create new crimes.

https://www.manhattan-institute.org/html/overcriminalizing-wolverine-state-primer-and-possible-reforms-michigan-5724.html
https://www.manhattan-institute.org/html/overcriminalizing-wolverine-state-primer-and-possible-reforms-michigan-5724.html
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force: a prohibition on entering a horse into 
a race under a false name. The 66 crimes that 
the legislature repealed were a mere 2% of the 
3,102 statutory crimes identified in the 2014 
report. Still, it was a positive step. 

New Crimes  
Created
The Michigan legislature has continued to 
create new crimes, albeit at a slower pace than 
in the previous six years (Figure). In 2015 
and 2016, Michigan’s legislature enacted 60 
new criminal offenses, 30 in each year. Sixteen 
percent were felonies, and 61% fell outside 
the penal code or the chapter of the state code 
listing additional crimes and offenses (chapters 
750 and 752 of the Michigan statutes). This sort of codifica-
tion—sprinkling criminal offenses across the state’s volu-
minous statutory code—makes it harder for citizens to find 
the provisions of criminal law that apply to them, thereby 
making legal compliance harder to achieve.

Unfortunately, many of the new crimes enacted in 2015 and 
2016 are aimed at owners of small businesses and concern 
ordinary business activity. They include a private business’s 
decision to exclude service animals from the premises,9 the 
sale of powdered alcohol, and the use of cash or credit cards 
in transactions involving used automobiles and car parts.10 

The Michigan legislature in these two years also passed 
laws that grant to unelected administrative authorities the 
effective power to create new crimes. In December 2016, 
for example, the Limousine, Taxicab, and Transportation 
Network Company Act law criminalized not only any offense 
under the act—which numbers 53 sections and 6,806 
words—but also the violation of any “rule promulgated 
under” it.11

On the positive side, only one new crime enacted in  
2015–16 seems to lack any criminal-intent standard,12 and 
several showed serious consideration of the proper level of  
required intent.13

Recommendations 
Notwithstanding Michigan’s laudable work in tackling overcriminalization, the state’s criminal code remains larger than 
those of its neighbors—and most of the state’s crimes remain outside the criminal code itself, making it very difficult for  
individuals, including owners of small businesses, to determine what conduct may be criminal. 

To continue the state’s positive progress, we suggest two reforms, both of which could be facilitated by the kind of bi-partisan 
legislative commission or task force recommended in the original Manhattan-Mackinac report:

• Undertake a large-scale repeal effort. In mid-2014, 
Minnesota called a special legislative “unsession” to prune 
its books of outdated, duplicative, and overreaching laws, 
including criminal offenses. The result was 1,175 laws 
removed from the state’s books.14 Michigan lawmakers 
should consider undertaking a similar effort. They should 
also decide whether certain existing criminal offenses 
should be reclassified as civil.

• Redo the books. Lawmakers should consider a large-scale 
effort to revamp and reorganize Michigan’s laws, at least 
for criminal offenses. Ideally, all mandates and prohibi-
tions with criminal teeth should be found in one chapter, 
or at least all crimes should be listed in a common 
location on the Internet. Although Michigan’s new default 
criminal-intent law will substantially reduce the risk that 
citizens can be criminally prosecuted for unknowing 
violations of the law, reorganization would significantly 
lower the transaction costs of determining what conduct 
is actually criminal—and thus improve legal compliance.

New Crimes in Michigan
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