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Class Actions, Arbitration, and Consumer Rights:  

Why Concepcion is a Pro-Consumer Decision 

 
 
New York, NY: On February 27, 2013, the Supreme Court will hear oral arguments in American Express Co. v. 
Italian Colors Restaurant, the third recent case in which the Court wrestles with the question of the degree to which 
arbitration agreements can preempt proposed class actions. Some press coverage has suggested that these cases 
present the possibility of a “death blow” to class actions.  In his report, “Class Actions, Arbitration, and Consumer 
Rights: Why Concepcion is a Pro-Consumer Decision,” Ted Frank outlines why fears of the effects of pro-arbitration 
rulings are overstated. Arbitration agreements and the Supreme Court’s endorsement of freedom of contract is a 
benefit to consumers. Recent decisions will not end the class action, and consumer advocates would be better off 
working to end the abuse of class actions that benefit attorneys at the expense of consumers, rather than fighting 
arbitration agreements that consumers would prefer ex ante. 

Both parties to the Italian Colors case have asked the Court only for a narrow ruling. Unless the Court uses Italian 
Colors to broaden significantly its Concepcion holding beyond what AmEx is requesting, many forms of class action 
lawsuits will continue, and those that are replaced by individual arbitration will generally lead to greater consumer 
protection, not less. 
 
"As founder of the Center for Class Action Fairness, Manhattan Institute adjunct fellow Ted Frank has worked tirelessly 
to protect class action plaintiffs from their own attorneys. In this new Legal Policy report, Mr. Frank explains how the 
Supreme Court's recent jurisprudence permitting arbitration agreements to limit class action remedies helps rather 
than harms consumers." –James R. Copland, Director, Manhattan Institute’s Center For Legal Policy 
 

Concepcion 
 
In 2011, the Supreme Court, applying the Federal Arbitration Act (FAA), reversed a Ninth Circuit holding 
prohibiting enforcement of an AT&T Mobility arbitration clause.  Since the Supreme Court decided Concepcion, 
plaintiffs’ lawyers and some academic commentators have argued that the decision is likely to erode consumer 
rights, claiming that arbitration agreements barring class action recovery preclude protections that only class 
action lawsuits can guarantee consumers. These concerns are overwrought. Consumers are likely to benefit from 
the ability to opt for individual arbitration in lieu of class action because (1) class actions suffer from several 
structural deficiencies that can make it difficult for class members to receive substantive relief; (2) compared to 
class actions, individual arbitration is notably efficient and effective and protecting consumer rights; (3) 
companies’ savings from arbitration are generally passed onto consumers in the form of lower prices. 
 
Italian Colors 
 
In February 2012, the Second Circuit held that the arbitration provision in AmEx’s card acceptance agreement with 
retail businesses was unenforceable against plaintiffs’ federal antitrust claim. The resulting appeal to the Supreme 
Court, American Express v. Italian Colors, has generated substantial interest in the business community, with 
amicus briefs in favor of AmEx being filed by, among others, the U.S. Chamber of Commerce, the Business 



Roundtable, the Financial Services Roundtable, and the American Bankers Association. The Obama administration, 
while not a party to the case, has also weighed in on the side of Italian Colors. 
 

Ted Frank is an adjunct fellow with the Manhattan Institute’s Center for Legal Policy and editor of the Institute's 
award-winning web magazine, PointofLaw.com. The Wall Street Journal has called him a "leading tort-reform 
advocate.” In addition to his role with the Manhattan Institute, Frank is the president of the Center for Class Action 
Fairness, which he founded in 2009, and represents consumers and shareholders victimized by unfair class action 
settlements that benefit attorneys at the expense of their putative clients. He has written for law reviews, The Wall 
Street Journal, the Washington Post, and The American Spectator, and has testified about legal issues before 
Congress. He serves on the executive committee of the Federalist Society Litigation Practice Group. In 2008, Mr. 
Frank was elected to membership in the American Law Institute. 

The report is available at http://www.manhattan-institute.org/html/lpr_16.htm. If you would like to 
schedule an interview with Ted Frank, please contact Laura L. Eyi at 646-839-3313 or leyi@manhattan-
institute.org.   

 
The Manhattan Institute, a 501(c)(3), is a think tank whose mission is to develop and disseminate 

new ideas that foster greater economic choice and individual responsibility. 
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