
T
he American multinational retailer Wal-Mart is one of 
an increasing number of businesses that are alleged to 
have violated the federal Foreign Corrupt Practices Act 
(FCPA),2 which creates civil and criminal penalties for 

businesses and individuals who pay bribes to foreign officials.3 Enacted 
in 1977, the FCPA seeks to ensure that Americans do not engage in 
bribery and other corrupt practices while conducting international 
business. At its most basic level, the FCPA is intended to reinforce 
America’s historical association with the virtues of democracy and 
idealism, and there is good reason to believe that encouraging such 
virtues is good for American business and the countries where Ameri-
cans do business.

Notwithstanding these noble goals, modern FCPA enforcement is 
increasingly being called into question.4 The FCPA explicitly exempts 
“facilitating payments” made “to expedite or secure the performance 
of a routine governmental action by a foreign official”5—signaling 
Congress’s recognition that, in certain countries, small cash payments 
to officials are routinely made to facilitate basic entry, customs, and 
licensing. Thus, the FCPA appears intended to focus on large bribes 
whose purpose is to skew decision making and secure government 
contracts—a prudent limit, given scarce government resources and 
Congress’s desire to promote the competitiveness of American busi-
nesses. Moreover, on its face, the FCPA evinces no evidence that Con-
gress intended for the statute to be used by U.S. regulators, including 
the Department of Justice (DOJ) and the Securities and Exchange 
Commission (SEC), to curtail foreign bribes by foreign companies 
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As originally enacted, the FCPA claimed jurisdic-
tion over U.S. companies and individuals who used 
the mail or other instrumentalities of interstate 
commerce to further a bribe. A 1998 amendment, 
however, expanded the statute’s jurisdictional reach to 
include “issuers” of securities listed on U.S. exchanges 
(including foreign companies so listed), “domestic 
concerns” (U.S. citizens, nationals, and residents, 
as well as businesses organized in the U.S.), and any 
person or entity (U.S. or foreign) who takes any “act 
in furtherance” of a bribe within U.S. territory.10 

DOJ’S AGGRESSIVE EXPANSION 
OF THE FCPA

Recent administrations have made combating global 
corruption an enforcement priority, with the current 
assistant attorney general proclaiming this a “new era 
in FCPA enforcement.”11 While aggressive expansion 
of FCPA enforcement has been predicated in part 
upon foreign nations’ new anticorruption legisla-
tion and increasing cooperation with U.S. efforts, it 
has been fueled also by U.S. prosecutors’ use of ever 
more expansive theories to bring business conduct 
within the statute’s ambit. Prosecutors have pressed 
broad interpretations of the FCPA in terms of the 
law’s jurisdiction, its definition of “foreign official,” 
and its requirement that bribes be paid to “obtain” 
or “retain” business.

Jurisdiction

DOJ and the SEC have adopted an extremely broad 
interpretation of the 1998 amendment establishing 
FCPA anti-bribery jurisdiction over acts in further-
ance of a bribe by foreign persons or entities within 
U.S. territory. In essence, the current position of the 
federal government is that it can use the FCPA to 
police bribery of foreign officials by foreign businesses 
or individuals for transactions bearing the most tenu-
ous relationship to the United States.

For example, several foreign corporations have been 
charged with FCPA violations for conduct occurring 
entirely outside the U.S., on the theory of “correspon-

solely on the basis of attenuated connections such as 
a transaction denominated in dollars or e-mails sent 
through U.S. companies’ Internet servers.

In the past decade, however, FCPA enforcement has 
exploded, based on just such expansive interpreta-
tions by DOJ and the SEC. The number of FCPA in-
vestigations and enforcement actions has ballooned 
and criminal penalties have skyrocketed, with several 
companies paying hundreds of millions of dollars 
in fines and penalties. Although the ever-widening 
interpretations of the FCPA seem to go beyond a 
commonsense understanding of the statute and its 
purpose, these interpretations are not being sub-
jected to adequate judicial review because the high 
costs associated with potential criminal conviction 
have generally led targeted corporations to resolve 
cases without trial through “deferred-prosecution 
agreements” (DPAs) or “non-prosecution agree-
ments” (NPAs).6

Recent court decisions in the few FCPA cases that 
have gone to trial have rejected some of DOJ’s more 
aggressive positions. But such rulings, as well as No-
vember 2012 guidance issued by DOJ and the SEC 
that was intended to provide “helpful information 
to enterprises of all sizes from small businesses do-
ing their first transactions abroad to multi-national 
corporations with subsidiaries around the world,”7  
are insufficient to improve the uncertain landscape 
for businesses consistent with the statute’s salutary 
purposes. This paper briefly explores the FCPA, the 
aggressive DOJ interpretations leading to its expan-
sion, and the problems inherent in the DPA/NPA 
enforcement mechanism, and it argues for legislative 
reforms to clarify the law.

THE FCPA: AN OVERVIEW

The FCPA’s “anti-bribery provisions” prohibit the 
offer, promise, or payment of “anything of value” to 
a “foreign official” in order to “obtain or retain busi-
ness.”8 The statute also provides civil and criminal 
penalties for companies that fail to maintain accurate 
books (the “books and records” provisions).9 
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dent account liability.” When foreign corporations 
engage in dollar-denominated transactions, their banks 
effectuate the transfer of funds through “correspon-
dent” banks in the United States. Although a foreign 
corporation may be entirely unaware of the involve-
ment of such a “correspondent” bank, DOJ and the 
SEC have taken the position that these transactions 
may constitute an “act in furtherance” of an FCPA 
violation undertaken within the United States. This 
jurisdictional theory has never been challenged in court.

In 2011, DOJ and the SEC further expanded the 
statute’s reach, in enforcement actions against Euro-
pean companies and individuals for a bribery scheme 
occurring in Macedonia and Montenegro. The U.S. 
agencies took the position that e-mails transmitted 
through or stored on servers located in the U.S. 
constituted acts taken within the U.S. “in further-
ance” of the bribery scheme. This new jurisdictional 
theory—which could effectively give U.S. authorities 
worldwide jurisdiction—has also never been tested 
in court.

Foreign Official

The FCPA defines a “foreign official” as “any officer or 
employee of a foreign government or any department, 
agency, or instrumentality thereof.”12 The statue does 
not define the term “instrumentality” or make any 
specific reference to state-owned entities,13 but DOJ 
has taken the position that state-owned enterprises 
(including enterprises indirectly owned by the state) 
are “instrumentalities” of foreign governments and, 
therefore, that employees of those enterprises are “for-
eign officials” under the statute.14 Some federal district 
courts have recently agreed.15 This interpretation of 
the statute makes “foreign officials” of thousands of 
individuals in countries such as China, where many 
enterprises are state-owned. Many recent FCPA cases 
have involved payments to such “foreign officials.”16 

Unfortunately, DOJ has made it difficult for busi-
nesses to parse the statutory term “foreign official” by 
issuing contradictory statements. In a recent Opinion 
Procedure Release, DOJ wrote that a member of the 

royal family of a foreign country was not a “foreign 
official” because he “does not directly or indirectly 
represent that he is acting on behalf of” or “in his 
capacity as a member of” the foreign government.17 
It is highly unlikely that the thousands of employees 
of businesses affiliated with foreign governments (no-
tably, China)—whom DOJ considers to be “foreign 
officials”—represent that they are acting on behalf of, 
or in their capacity as, members of the government. 
Nevertheless, DOJ’s past practice suggests that it will 
continue to bring FCPA cases for payments to these 
employees. Continued confusion over the meaning of 
“foreign official” has led to repeated calls for a more 
detailed statutory definition.18

To Obtain or Retain Business

Corrupt low-level bureaucrats are a fact of commercial 
life in many countries, and most businesses operat-
ing internationally have been solicited for payments 
to obtain permits, licenses, customs clearances, and 
the like. The FCPA contains an express exemption 
for “facilitating payments,” the purpose of which is 
“to expedite or secure the performance of a routine 
governmental action by a foreign official.”19 

The “facilitating payments” exception and the FCPA’s 
requirement that payments be made to “obtain or re-
tain business” appear to establish a line between small 
payments to low-level officials to “expedite or secure 
the performance of a routine governmental action” 
and direct, quid pro quo payments in exchange for 
government contracts. That line, however, has been 
blurred by DOJ’s interpretation of the “obtain or re-
tain business” element to include payments intended 
to obtain licenses or permits, lower taxes, avoid duties, 
or otherwise give the payer a competitive advantage.

In 2004, a U.S. appellate court agreed, in part, with 
this interpretation. It reasoned that this kind of pay-
ment may give the payer a competitive advantage and 
thereby satisfy this element of the FCPA because, by 
lowering the cost of doing business, such corrupt 
payments assist the payer in keeping or expanding 
its business.20 However, the court stopped short of 
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holding that all payments that increase profitability 
satisfy the standard, finding instead that the question 
of whether these are payments made to “obtain or 
retain business” is inherently fact-specific.21 Neverthe-
less, since 2004, there has been an explosion in FCPA 
cases based on this kind of payment.22 

CASES WITHOUT TRIALS: THE FCPA 
ENFORCEMENT REGIME

Potential FCPA violators face significant pressure 
to cooperate with DOJ and SEC investigations. In 
particular, businesses targeted under the FCPA face 
significant pressure on stock prices and impairment 
in obtaining credit; moreover, “businesses in some in-
dustries can be debarred from government contracting 
or denied government licenses upon an indictment 
or conviction.”23 As a result, few FCPA cases go to 
trial. To date, a single corporate defendant has been 
tried on FCPA charges, and although the company 
was convicted, the conviction was later vacated for 
“flagrant” prosecutorial misconduct.24 Jury trials of 
individuals are less rare, but DOJ has lost several high-
profile cases against individuals, and these cases have 
resulted in little judicial consideration of the difficult 
issues of interpretation discussed above.

Corporate FCPA investigations are generally resolved 
by means of a DPA or an NPA with DOJ and/or a 
civil settlement with the SEC. DPAs and NPAs are 
agreements between companies and prosecutors, in 
which the company agrees to comply with a set of 
terms for a specific period, in exchange for an agree-
ment not to prosecute.

According to DOJ, these agreements may be appropri-
ate to “restore the integrity of a company’s operations 
and preserve the financial viability of a corporation 
that has engaged in criminal conduct” while “preserv-
ing the government’s ability to prosecute a recalcitrant 
corporation that materially breaches the agreement.”25 
There is no doubt that NPAs and DPAs can be valu-
able prosecutorial tools. They can lead to necessary 
corporate reforms without endangering the financial 

health of a corporation and the jobs of its employees.26 
As the assistant attorney general for DOJ’s criminal 
division recently said, DPAs and NPAs allow a busi-
ness to avoid “the disaster scenario of an indictment” 
while preserving accountability and allow businesses 
to “prove … that they are serious about compliance.”27

 
But some have argued that corporations faced with 
severe financial consequences and even the “corporate 
death penalty” enter into these agreements “under 
duress,”28 and because of the absence of judicial over-
sight, “the FCPA often means what the enforcement 
agencies say it means,” giving prosecutors “unchecked 
power subject to abuse.”29 The terms of DPAs and 
NPAs can be severe, including: monetary payments 
(restitution, disgorgement of profits, and penalties); 
a requirement that the company enhance its compli-
ance procedures; and, in some cases, a requirement 
that the company hire, at its own expense, an inde-
pendent monitor to oversee compliance and internal 
controls and determine whether the company meets 
the agreement’s requirements.30 NPAs typically are not 
filed with a court. DPAs may be filed with a court, 
but they generally receive little judicial oversight.31

A CASE FOR REFORM

Although FCPA allegations very rarely go to trial, 
some that have been tried in recent years have 
resulted in courts rejecting expansive prosecution 
theories. For example, in what became known as the 
“SHOT Show” debacle,32 the court rejected DOJ’s 
attempt to stretch “act in furtherance” jurisdiction 
under the FCPA to reach a defendant who sent a 
courier package from the United Kingdom into the 
United States. And the conviction of the first cor-
porate FCPA defendant to go to trial was vacated 
for prosecutorial misconduct.33 

Nevertheless, the enforcement agencies continue to 
be aggressive: witness the 2011 resolution of charges 
against Magyar Telekom and Deutsche Telekom (via 
a DPA and an NPA, respectively), in which DOJ 
asserted that FCPA jurisdiction could be based on e-
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mails transmitted through or stored on servers located 
in the United States. On November 14, 2012, DOJ 
and the SEC issued a “resource guide” intended to 
clarify the government’s position on the FCPA.34 The 
resource guide is largely inadequate. Although it is a 
useful compendium of existing materials (including 
court decisions, enforcement actions, DOJ Opinion 
Procedure Releases, and law review articles), the 
resource guide breaks no new ground, provides no 
bright-line rules or clear policy pronouncements, and 
offers little practical advice. Moreover, by restating as 
settled law expansive positions that the agencies have 
taken in the past, the guide implies that DOJ and the 
SEC will remain aggressive in their interpretation of 
the statute.

DOJ’s expansive readings of the FCPA, along with 
the lack of judicial review over the department’s in-
terpretations, are problematic. Invoking the statute to 
prosecute payments intended to help obtain licenses 
or permits is clearly at odds with Congress’s express 
facilitating-payments exception. If Congress wishes 
to broaden the FCPA’s scope over such activities or 
limit or eliminate the long-standing exemption in 
the statute, it should say so. At a minimum, DOJ’s 
interpretations of such questions—and those per-
taining to the definition of “foreign official” and the 
extraterritorial application of the statute to foreign 
companies bribing foreign officials based on attenu-
ated ties to the United States—should be subject to 
judicial oversight.

In its current guise, the FCPA has helped generate an 
essentially unaccountable DOJ bureaucracy enforcing 
business conduct abroad, even among foreign enti-
ties. There is a strong case for reforming the FCPA 
through legislation, in order to continue to uphold the 
statute’s historical commitment to maintain the in-
tegrity of American businesses’ dealings abroad while 
limiting the ability of federal enforcement agencies to 
police business conduct worldwide and gain broad, 
quasi-regulatory powers over global businesses absent 
judicial oversight. Congress should take up the cause 
of FCPA reform, clarifying the statute’s reach in the 

areas in which DOJ and the SEC have aggressively 
sought its expansion:

1. Jurisdiction. Congress should clarify the reach of 
the FCPA’s “in furtherance of” jurisdiction. Spe-
cifically, Congress should decide whether to limit 
the FCPA’s application against foreign businesses 
bribing foreign officials. The Justice Department’s 
broad interpretation of the FCPA, predicated upon 
transactions denominated in dollars and those 
messages that may pass through U.S.-based e-mail 
servers, potentially affects U.S. diplomacy and 
finance- and technology-sector competitiveness.

2. Foreign official. Congress should specify the extent 
to which the FCPA applies to low-level employees 
of state-owned enterprises. The economic emer-
gence of formerly Communist countries and of 
the still formally Communist China has led to a 
proliferation of state-owned enterprises with which 
American companies must do business in order to 
compete globally.

3. To obtain or retain business. Congress should clarify 
the “routine government actions” covered by the 
FCPA’s express exemption for “facilitating pay-
ments” not covered by its prohibition on payments 
to officials to “obtain” or “retain” business. DOJ’s 
broad interpretation of this element to include 
payments intended to obtain licenses or permits 
and other low-level bribes seems in conflict with 
the statute’s express preemption and has fueled the 
growth in FCPA enforcement actions.

DOJ’s aggressive enforcement posture creates a 
great deal of uncertainty for business, but in today’s 
economy, companies cannot afford to allow this 
uncertainty to prevent them from competing glob-
ally. Until reform comes, U.S. companies operating 
overseas can—and must—protect themselves only by 
adopting robust compliance programs, training their 
personnel, and, if and when potential FCPA violations 
are discovered, making careful and informed decisions 
about voluntary disclosure and cooperation.
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