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The Time for Legal Reform Is Now

William E. Simon, Jr.,  the 2001 Republican gubernatorial nominee in California, is a
respected political leader, businessman, philanthropist, federal prosecutor, and social
commentator. In 1988, Simon, his father, and brother founded the successful investment
firm William E. Simon and Sons. A graduate of Boston College Law School, Simon
served as Assistant United States Attorney for the Southern District of New York under
then-U.S. Attorney Rudy Giuliani.

People have to believe in our justice system.
They have to trust that it is fair. When justice be-
comes a game, a joke, a racket, or a private pre-
serve for the privileged few, the foundation for a
just, fair, and orderly society begins to rot.

We are now faced with this same challenge.
During the 1980s, after decades in which the

rights of criminal defendants were exalted over
the rights of law-abiding citizens, major reforms
were enacted to address the imbalance and restore
a measure of public faith in criminal justice. In-
spired by victims and their families and volunteer
groups such as Mothers Against Drunk Driving,
new laws and tougher penalties were enacted, and
they worked to help reduce crime rates in Califor-
nia and across the nation.

We must now act upon our civil justice sys-
tem with the same sense of urgency, purpose, and
passion that brought such welcome and long-over-
due changes to our system of criminal justice two
decades ago.

The plain truth is that our system of civil jus-
tice is out of control. It has been hijacked by a
relatively small group of lawyers who have gamed
the system for their own gain, often at the expense
of their own clients.2 These lawyers have been
enabled and encouraged by a growing and trou-
bling public attitude that ducks personal respon-
sibility, seeks profit from every misfortune, and
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Nearly 170 years ago, a young Abraham Lin-
coln delivered an impassioned speech to the Young
Men’s Lyceum in Springfield, Illinois. Summa-
rizing his theme, Lincoln said:

Let reverence for the laws be breathed by
every American mother. Let it be taught in
schools, in seminaries, and in colleges. Let
it be written in primers, [in] spelling books
and in almanacs. Let it be preached from
the pulpit, proclaimed in legislative halls,
and enforced in the courts of justice.

In short, let reverence for the law become
the political religion of the nation.1

What prompted Lincoln’s stirring plea? He had
been deeply affected by the recent outbreaks of mob
rule and lynchings throughout the land. He was al-
ready anguishing over the question of slavery. He
saw the storm clouds gathering and knew this ques-
tion would one day split the nation apart.

But even given those weighty, historic issues,
what troubled Lincoln equally was that law-abid-
ing citizens were losing their respect for the rule
of law. They were losing confidence in their sys-
tem of justice. Lincoln knew that the failure to
restore this respect and confidence would under-
mine the very foundation of America’s democra-
cy and civil society.
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creates scapegoats for every mistake. It is time to
restore balance and common sense to our civil jus-
tice system. If we do not, California and America
will be less competitive and less innovative, and
we will see a spreading corrosive impact across
our entire society.

Many, such as the Milken Institute and the
Manhattan Institute, have been toiling in the vine-
yards of tort reform for many years. Their efforts
have made a great difference, but important bat-
tles lie ahead. Because of their foundational work,
we are now poised to realize the legal reforms
necessary to maintain a prosperous, competitive
economy, to fairly and speedily compensate gen-
uine victims, and to ensure that public confidence
in American justice is preserved.

America’s tort system costs our economy $246
billion per year.3 That’s more than eight times what
the federal government spends on homeland se-
curity and over four times what it spends on edu-
cation.4 It’s an amount that is greater than the
GDPs of all but twenty-seven countries through-
out the world.5 It amounts to a tax of $3,300 on
the average American family.6

Where does this money go? Not where the
American people think it does. A Rand study look-
ing at state class actions, for example, found that,
on average, attorneys’ fees and administrative
costs account for nearly half of any settlement or
award.7 In some cases, plaintiffs receive only pen-
nies on the dollar.

Recently, there was a nationwide class action
filed in Beaumont, Texas, which sought $10 bil-
lion for a “defect” in the floppy disk controllers
of Toshiba laptops. Although not one Toshiba lap-
top customer reported a problem, much less any
kind of injury, Toshiba settled the case by giving
most class members cash or coupons worth from

$210 to $443; the lawyers received $147.5 mil-
lion in fees.8

Another class action suit, against Cheerios,
was over a food additive. There was no evidence
of injury, yet lawyers were paid nearly $2 million
in fees, which worked out to approximately $2,000
per hour. Consumers received coupons for a free
box of cereal.9

The abuses seen in the class action system are
reflected throughout our tort system. We all have
our favorite example of a silly, stupid, or outra-
geous personal injury claim. It’s easy to find
them—after all, a new lawsuit is filed in our coun-
try every two seconds!10 Over the last decade, class
actions at the state level—where some of the worst
abuses occur and where “forum shopping” by law-
yers looking for the friendliest courts is rampant—
have skyrocketed 1,000 percent.11

What’s worse is the broader impact that this
litigation explosion is having on the cost and
quality of health care, on the vibrancy of our
capital markets, on small businesses and cutting-
edge industries, and on our competitiveness in
an increasingly tough global economy. Lifesav-
ing drugs are being delayed and kept off the
market over fears of liability.12 According to the
American Medical Association, we have a full-
blown medical liability crisis in at least twenty
states due to outrageous malpractice lawsuits and
awards.13 In some states, doctors are leaving the
profession, trauma centers and clinics are clos-
ing, and specialists such as OB-GYNs are flee-
ing, leaving many communities dangerously
underserved.14

Excessive litigation has cost tens of thousands
of Americans their jobs and stifled the creation of
new jobs. In the case of asbestos litigation, no rea-
sonable person argues that those truly sickened
by exposure to this dangerous substance should
not be fully cared for and compensated. But we
have allowed asbestos litigation to become a mul-
timillion-dollar lottery for lawyers and those with
extremely limited exposure and absolutely no
signs of sickness. As a result, more than seventy
companies have been bankrupted and more than
70,000 jobs have been lost.15

Over the last decade, class actions at the state level—
where some of the worst abuses occur and where “fo-
rum shopping” by lawyers looking for the friendliest
courts is rampant—have skyrocketed 1,000 percent.
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The impact of the litigation explosion has been
particularly severe in California—as Jim Copland
of the Manhattan Institute noted in the recent com-
prehensive exposé Trial Lawyers, Inc.: California:

• California has more lawyers than any
developed nation apart from the United
States. While Britain has 1.49 lawyers
per 1,000 citizens, Germany 0.83 and
Japan only 0.11, California is home to
3.79 lawyers per 1,000 people.16

• “Creative” judging and a lawyer-
friendly Sacramento legislature have
given the state some of the loosest
class action rules in the nation, have
made the state a magnet for asbestos
suits, and have developed employment
laws that are globally notorious for
their reach.17

• California’s punitive damage awards
grew over 300 percent in the 1990s,18

and nonpunitive awards in large Cali-
fornia counties increased 144 percent
from 1996 to 2001 alone.19 Today, the
average award in those counties—not
counting punitive damages—comes to
$1.5 million.20

• The escalating costs of lawsuit abuse
in California are severely affecting the
state’s economic prosperity. A Califor-
nia Business Roundtable survey found,
not surprisingly, that fully half of all
California businesses have explicit poli-
cies to halt job growth in the state; 40
percent are planning to move jobs else-
where.21

Nonetheless, I believe that we are on the cusp
of serious reform both nationally and in Califor-
nia. After years of trying, this past February Con-
gress passed and the president signed the Class
Action Fairness Act.22 This new law puts inter-
state cases into federal court, more closely scru-
tinizes coupon settlements, prohibits settlements
that benefit class members based on their prox-
imity to the courthouse, and discourages settle-

ments that would result in a net loss for class
members.

There is progress on the state level as well—
and this is both welcome news and a wake-up call
for California. Beginning in 2002, the U.S. Cham-
ber Institute for Legal Reform started releasing
an annual state liability system rankings study,
conducted by Harris Interactive, to rank states’
legal systems from best to worst. This study has
become the primary benchmark by which busi-
ness owners, elected officials, the media, and other
opinion leaders measure their state’s legal envi-
ronment and see firsthand how good, or bad, that
environment is for businesses and consumers.
California, I am sorry to report, ranked forty-fifth
in the latest survey.23

The business community has learned that sim-
ply informing people of where their state ranks is
a strong agent of change in and of itself. For ex-
ample, over the last two years, Mississippi, Tex-
as, West Virginia, Missouri, South Carolina,
Georgia, Florida, and Ohio have all enacted legal

reform bills after being ranked in the lower half
of the Chamber’s study.24

America and California operate in a global
economy. The tort tax—so well documented by
the Manhattan Institute study—is driving away
jobs, discouraging internal investment, and push-
ing up prices so that our products, services, and
business opportunities are put at a severe com-
petitive disadvantage. When you look at the rapid
emergence of new economic competitors like
China and India, you know that this is a handicap
that we simply cannot afford. Californians must
also realize that we are in competition with other
states to match their legal reform records—and
there are real-life impacts. For example, last year
Toyota North America announced that it was lo-
cating a major facility in Texas, due in large part
to the state’s reformed legal climate.25

I believe that we are on the cusp of serious reform
both nationally and in California.
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Although much needs to be done, California
has not been standing still. Last November, vot-
ers approved Proposition 64, which eliminates
“shakedown lawsuits” by stipulating that only the
state attorney general and local district attorneys—
and not any plaintiffs’ attorney—can sue on be-
half of the general public.26 Thanks to Governor
Schwarzenegger’s leadership, our state also passed
significant workers’ compensation reform, which
is lowering rates and reducing workers’ comp–
related lawsuits.27

The United States Supreme Court has weighed
in as well. Last year, the court issued a landmark
development in the State Farm case,28 which cre-
ated a template for the reduction of excessive pu-
nitive damage awards—a template that has since
been applied many times by lower courts to rein
in outrageous awards.29 So the momentum is with
those who want to make our country’s legal sys-

tem simpler, fairer, and faster. But a great deal of
work remains to be done.

On the federal level, asbestos litigation legis-
lation passed the Senate Judiciary Committee in
May but has yet to be approved by the full Sen-
ate.30 A bill is desperately needed to help the sick
and save American jobs. In addition, the Lawsuit
Abuse Reduction Act is now moving through the
House.31 This bill would help curb frivolous liti-
gation by imposing mandatory monetary sanctions
against attorneys who file frivolous lawsuits. Near-
ly every modern legal system in the world has
some kind of “loser pays” provision. This bill takes
a modest step in that direction, but stronger legis-
lation is still required. It’s something we need both
on the federal level and in California in state court.

Also starting to move through Congress is the
Personal Responsibility in Food Consumption
Act,32 which would limit obesity-related lawsuits
against the food industry. These suits allege that
people are fat because they are forced to go to
McDonald’s every day and eat a Big Mac and fries!

Finally, the explosion of securities-related
lawsuits is yet another problem area, especially
in California, where a disproportionate share of
that type of litigation is filed.33 While there may
be cases where lawsuits are meritorious, the idea
that shareholders should be able to sue simply
because a stock price goes down is just ludicrous.
The number of suits settled in 2004 increased over
24 percent from 2003, and the total costs to settle
these cases more than doubled, to $5.5 billion.34

Just as important as legislation, however, is
having judges able and willing to enforce sensi-
ble legal rules. We know that the quality and phi-
losophy of those we elect to office in the legislative
and executive branches of government is all-im-
portant. The same is true in the judicial branch.

Many states elect their judges to the bench.
Legal reform advocates used to cede this territory
to the trial bar, but in the last several years there
has been a major effort, led by the business com-
munity, to educate voters in key state supreme
court and attorney general races. The strategy has
worked. Since 2000, fifty of fifty-nine pro-legal
reform candidates in targeted races have been
elected to office.35 But there are forty-six state
supreme court justices and twenty-eight attorneys
general up for election in 2006. The outcome of
these races, as well as in governor’s races in states
where the chief executive appoints the judges, will
have an enormous impact on the legal environ-
ment in California and across the nation. To have
any hope of genuine success, legal reform advo-
cates must be engaged in this process.

The overwhelming majority of attorneys are
men and women of great integrity who perform
valuable services. Neither our criminal nor our
civil justice systems could operate without them.
I am proud—most of the time—to be a lawyer. I
strongly believe that there should be swift and
certain justice for those who have been wronged
and that every Californian should have fair ac-
cess to our justice system.

But rather than stubbornly defend the excess-
es of the status quo, those of us who are lawyers
should be in the vanguard of reform. We know the
system. We know what works and what is broken.

Just as important as legislation, however, is having
judges able and willing to enforce sensible legal rules.
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California’s lawyers should be the agents for
change in reforming California’s legal system by
advocating for:

• The tightening of class action standards,
so that appellate courts can review class
certifications before defendants are
forced to the settlement table;

• Adopting inactive dockets and other
mechanisms such as medical criteria,
to ensure that the sickest victims of as-
bestosis and other diseases get compen-
sation first and to prevent unimpaired
claimants from clogging the courts;

• Scaling back wage-and-hour laws and
reducing the role of courts in the em-
ployment process;

• Cutting the incentive for lawyers to file
meritless lawsuits by adopting a “loser

pays” rule, like that enjoyed by the rest
of the developed world; and

• Stopping unscrupulous attorneys from
taking advantage of unsophisticated
clients.

Abraham Lincoln was right those many years
ago. Reverence for the law is and must always be
a cornerstone of life in America. To make this
happen, we need a justice system that acts swiftly
on behalf of genuine victims but that embraces
the uniquely American values of personal respon-
sibility, fairness, and simple common sense.

I am tired of California being known as the
lawsuit capital of the world. It is time to reform
the legal system, to make it work better for all,
and to once again lead America and the world in
innovation, opportunity, entrepreneurship, and a
quality of life that is second to none.
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