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Moderator: Richard A. Epstein, University of Chicago Law School

ThomasW. Hazlett, Manhattan Ingtitute -
An Unsustainable Model of Regulated Competition

Harold Furchtgott-Roth, American EnterpriseInstitute
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CoMPETITION PoLicy IN THE TELECOM INDUSTRY:

WHEN THE SHERMAN ACT MEETS THE TELECOMMUNICATIONS ACT, WHO WINS?

In August 2002, the WaLL StreeT JournAL noted yet another emerging telecom crisis:

Asif thetelecom market meltdown isn’t bad enough, theindustry now bidsto giveusalegal
shakedown too. It comesin theform of anew strategy marrying two of the most debilitating
partsof U.S. law: antitrust and masstort claims.

Ironically, the 1996 TelecommunicationsAct waslargely advanced asameasureto avoid this
outcome. Based on the premise that antitrust courtswere incapable of complicated industry-
specific competition policy, it gave regulators sweeping powersto craft rules promoting new
entry, removing the courts—including Judge Green’s supervision of the post-divestiture com-
ponents of AT& T—from primary responsibility for telecommunications policy making. The
stated goal was to create a less regulated environment in which competitive market forces
would flourish.

Yet today, telecommunications carriers find that they have to deal with the worst of both
worlds: regulations that hamstring network formation and courts willing to inject antitrust
suitsinto Telecom Act rulemakings, creating ambitioustheories of standing to allow billion-
dollar class action suits.

Today’ s conference brings together some of the nation’sforemost legal scholars and econo-
miststo discuss regulatory and litigation trends in telecoms, and the implications posed for
consumers, other regulated industries, and the economy asawhole.



