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Cover—An *“asbestos contamina-
tion™ triai being held in the massive
Nourse Auditorium in San Francisco
with over 60 litigants.
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Editor’s Notes

No public issuc in recent memory has emerged so quickly
and with such widespread impact as the Hability crisis.
Every magor industry and occupation in the country has been
affected by the rapid upsurge in tort litipation. Numerous
products have been taken off the market for fear of costly
lawsuits and an increasing number of professionals, from
doctors to social workers, are unable to obtain the insurance
necessary to practice their craft,

Numerous theories have arisen as to why the liability cri-
sis has emerged—each one of them pointing to a different sct
of reforms. Consumer advocates argue that the current
shortage in insurance coverage is the direct result of the in-
surance industry’s misguided investment policies. They
call for greater regulation of insurance companies to smooth
out the ups and downs of the insurance income cycle. Other
critics contend that the problem is a national glut of lawyers
who drim up business by secking out frivolous cases to liti-
gate. These reformers argue for the elimination of lawyers’
contingency fees and placing limits on certain types of dam-
age awards. A third group suggests that the crisis stems from
gradual buf revolutionary changes in the legal rules that de-
termine liability. For these observers, the crisis has less todo
with self-serving interest groups than with new ways of
thinking about the law that have broadened victims™ rights to
compensation,

This spring. the Manhattan Institute sponsored a forum
entitled **The Liability Crisis” as part of its newly initiated
Project on Civil Justice Reform. The liability crisis foram
was moderated by Michael Kinsley, editor of The New Re-
public, The featured speakers were: Richard Epstein, pro-
fessor of law at the University of Chicago and author of Tak-
ings (Harvard University Press, 1985); Peter Huber, a
Washington-based lawyer and scientist; and Richard Wil-
lard, director of the Justice Department’s Civil Division and
the Reagan Administration’s Tort Policy Working Group.

In addition. the Report contains two interviews: The first,
with Fred Smith, President of the Competitive Enterprise
Institute. discusses the liability problems raised by the fed-
eral government’s Superfund law on toxic waste cleanups;
the second interview with Michael Horowitz, former Gen-
eral Counset of the Office of Management and Budget. dis-
cusses the politics of tort reform and its role in redistributing
wealth.
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The Liability Crisis
A Manhattan Forum

Michael Kinsley—Our subject today is the tort cx-
plosion. The way public policy debate works in this
country, an issue usually starts out bubbling quictly
on the backburner with articles written about it in
scholarly journals. Then something will happen
that is not a major issue in and of itself but which
crystallizes the problem for a wider public. In this
case, that happened a couple of months ago when
New York City’s Roosevelt Isiand tram shut down.
‘The city couldn’t get insurance for the tram ¢ven
though no one had ever been hurt or severely in-
jured. Because it happened in New York. the story
appeared on the front page of The New York Times,
which then focused national attention on the issue,
Now, cach day. the newspapers and television bring
us new nightmare stories on the liability crisis.

We are fortunate to have three outstanding ex-
perts on this topic. We will start with Peter Huber.
Peter Huber received his doctorate in mechanical
engineering from MIT and taught there for several
years befare going to Harvard Law School where
he graduated summa cum faude, Peter has wrilten
extensively on the problems of product liability in-
cluding an, as yet, unpublished piece in The New
Republic which discusses a very typical problem in
this area with regard to birth control. As you may
know, the last publicly available [UD has been
taken off the market even though it encountered no
problems with lawsuits. In fact, no new birth con-
trol devices or fechnigues of any kind are coming
on the market because of the fear of tort liability.
Peter Huber—Of all the changes in tort law that
have occurred since the 1960s. the one that inter-
ests me the most is the shift in emphasis from pri-
vate to public risks. When [ say public risks, T have
in mind “nukes and nuisances.” First, there are
those rare disasters whose probability is low, but
whose consequences are felt very broadly. In the
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second “nuisance” category are those things like
pollution and toxic torts, where the probability of
exposure or release is very high but the liketihood
of injury o any individual is extremely small.

Tort law up until the carly 1960s dealt only with a
rather narrow range of essentially private interac-
tions which were tightly confined in space and
sime. The old tort law insisted that a dispute should
have two sides to it. It didn’t care at all for crowded
courtrooms. Both the plaintiff and the defendant
had to clearly distinguish themselves from the gray
mass of suffering humanity and its oppressors, Un-
der the old tort law of nuisance. for example, a
plaintiff could not sue for anything in the nature of a
public nuisance. If the hazard was broadly shared,
it was by definition public and only a government
official, not a private plaintiff, could act against it,
Under the old tort law, the plaintiff had to prove
that the defendant had actualty caused his particular
injury. If there was only a 10 or 15 percent chance
that the defendant had caused it, the plaintiff
couldn’t sue successfully.

Times have changed dramatically in that regard.
The new tort law is perfectly happy with multi-lat-
eral. multi-party disputes of every description, It is
not uncommon for ¢lass actions to embrace tens of
thousands., sometimes millions of plaintiffs. Haz-
ardous waste dumps and the DES controversy*
have given rise to the so-called generic-brand liti-
gation, Now an individual can sue a large chemical
concern or pharmaceutical company and haul them
I the 1970s. it was discovered that DES ¢diethylstibestrol), a

widety-preseribed moraing sickness drug for pregnant
women, was responsibie for high incidences of cervical cancer
in the daughters of women who had used the drug during their
pregnancy. In many jurisdictions. the courts have allowed DES
plaiswifTs to sue any and ali manufacturers of the drug without
having to prove which company was responsible for the spe-
cific harm done.
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