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Editor’s Notes

No public issuc in recent memory has emerged so quickly
and with such widespread impact as the Hability crisis.
Every magor industry and occupation in the country has been
affected by the rapid upsurge in tort litipation. Numerous
products have been taken off the market for fear of costly
lawsuits and an increasing number of professionals, from
doctors to social workers, are unable to obtain the insurance
necessary to practice their craft,

Numerous theories have arisen as to why the liability cri-
sis has emerged—each one of them pointing to a different sct
of reforms. Consumer advocates argue that the current
shortage in insurance coverage is the direct result of the in-
surance industry’s misguided investment policies. They
call for greater regulation of insurance companies to smooth
out the ups and downs of the insurance income cycle. Other
critics contend that the problem is a national glut of lawyers
who drim up business by secking out frivolous cases to liti-
gate. These reformers argue for the elimination of lawyers’
contingency fees and placing limits on certain types of dam-
age awards. A third group suggests that the crisis stems from
gradual buf revolutionary changes in the legal rules that de-
termine liability. For these observers, the crisis has less todo
with self-serving interest groups than with new ways of
thinking about the law that have broadened victims™ rights to
compensation,

This spring. the Manhattan Institute sponsored a forum
entitled **The Liability Crisis” as part of its newly initiated
Project on Civil Justice Reform. The liability crisis foram
was moderated by Michael Kinsley, editor of The New Re-
public, The featured speakers were: Richard Epstein, pro-
fessor of law at the University of Chicago and author of Tak-
ings (Harvard University Press, 1985); Peter Huber, a
Washington-based lawyer and scientist; and Richard Wil-
lard, director of the Justice Department’s Civil Division and
the Reagan Administration’s Tort Policy Working Group.

In addition. the Report contains two interviews: The first,
with Fred Smith, President of the Competitive Enterprise
Institute. discusses the liability problems raised by the fed-
eral government’s Superfund law on toxic waste cleanups;
the second interview with Michael Horowitz, former Gen-
eral Counset of the Office of Management and Budget. dis-
cusses the politics of tort reform and its role in redistributing
wealth.
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The Liability Crisis
A Manhattan Forum

Michael Kinsley—Our subject today is the tort cx-
plosion. The way public policy debate works in this
country, an issue usually starts out bubbling quictly
on the backburner with articles written about it in
scholarly journals. Then something will happen
that is not a major issue in and of itself but which
crystallizes the problem for a wider public. In this
case, that happened a couple of months ago when
New York City’s Roosevelt Isiand tram shut down.
‘The city couldn’t get insurance for the tram ¢ven
though no one had ever been hurt or severely in-
jured. Because it happened in New York. the story
appeared on the front page of The New York Times,
which then focused national attention on the issue,
Now, cach day. the newspapers and television bring
us new nightmare stories on the liability crisis.

We are fortunate to have three outstanding ex-
perts on this topic. We will start with Peter Huber.
Peter Huber received his doctorate in mechanical
engineering from MIT and taught there for several
years befare going to Harvard Law School where
he graduated summa cum faude, Peter has wrilten
extensively on the problems of product liability in-
cluding an, as yet, unpublished piece in The New
Republic which discusses a very typical problem in
this area with regard to birth control. As you may
know, the last publicly available [UD has been
taken off the market even though it encountered no
problems with lawsuits. In fact, no new birth con-
trol devices or fechnigues of any kind are coming
on the market because of the fear of tort liability.
Peter Huber—Of all the changes in tort law that
have occurred since the 1960s. the one that inter-
ests me the most is the shift in emphasis from pri-
vate to public risks. When [ say public risks, T have
in mind “nukes and nuisances.” First, there are
those rare disasters whose probability is low, but
whose consequences are felt very broadly. In the
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second “nuisance” category are those things like
pollution and toxic torts, where the probability of
exposure or release is very high but the liketihood
of injury o any individual is extremely small.

Tort law up until the carly 1960s dealt only with a
rather narrow range of essentially private interac-
tions which were tightly confined in space and
sime. The old tort law insisted that a dispute should
have two sides to it. It didn’t care at all for crowded
courtrooms. Both the plaintiff and the defendant
had to clearly distinguish themselves from the gray
mass of suffering humanity and its oppressors, Un-
der the old tort law of nuisance. for example, a
plaintiff could not sue for anything in the nature of a
public nuisance. If the hazard was broadly shared,
it was by definition public and only a government
official, not a private plaintiff, could act against it,
Under the old tort law, the plaintiff had to prove
that the defendant had actualty caused his particular
injury. If there was only a 10 or 15 percent chance
that the defendant had caused it, the plaintiff
couldn’t sue successfully.

Times have changed dramatically in that regard.
The new tort law is perfectly happy with multi-lat-
eral. multi-party disputes of every description, It is
not uncommon for ¢lass actions to embrace tens of
thousands., sometimes millions of plaintiffs. Haz-
ardous waste dumps and the DES controversy*
have given rise to the so-called generic-brand liti-
gation, Now an individual can sue a large chemical
concern or pharmaceutical company and haul them
I the 1970s. it was discovered that DES ¢diethylstibestrol), a

widety-preseribed moraing sickness drug for pregnant
women, was responsibie for high incidences of cervical cancer
in the daughters of women who had used the drug during their
pregnancy. In many jurisdictions. the courts have allowed DES
plaiswifTs to sue any and ali manufacturers of the drug without
having to prove which company was responsible for the spe-
cific harm done.
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“A system of rules which is consistent with any set of
outcomes is not a svstem of rules at all. It is a travesty.”
—Richard Epstein

into court together without being too specific about
who did what. As a result, more than a few trials
are now being held in auditoriums rather than in
courtrooms.

The old tort law also had a firm sense of timeli-
ness about getting info court, To get an order to en-
foin my conduct, you had to prove that injury was
imminent. If you wanted money damages, you had
to wait even longer. You couldn’t sue too late either.
You typically had a fow years after being injured to
get your action together. After that, too bad. Today,
once again, time I8 not what it used to be. Asa
plaintiff, I can get into court much carlier to enjoin
allegedly risky conduct. The old requirements of
imminence in hazard litigation have virtually disap-
peared. And if I'm suing for money rather than for
an injunction, the window of opportunity has been
growing even wider, Serious legal scholars at some
of the nation’s major law schools are proposing that
exposure to risk rather than harm become a com-
pensable injury. Others, equally solemn and seri-
ous, are talking about awarding damages for fear of
accidents, even if the accident has not yet occurred,
On the downstream end, damage actions are being
brought much later than in the past. In more and
move jurisdictions, I can sue you within a few years
of discovering my injury even if the misconduct
I'm claiming occurred decades cariier.

With these changes, the law has essentially dig-
carded the two great limiting principles of the old
tort law, which were that actions had to be bi-polar,
very much in the nature of a private dispute, and
that they had to be timely. The new tort law permits
you to find plaintiffs and defeadants everywhere
and to deal with them en masse. Tt permits you to
reach decades forward and backward in time in
your search for things to iirigate.

Has this major shift in the power of the courts
and in the problems they can address accomplished
a desirable social objective? Certainly, as a general
compensation system, the tort law is a disaster. It
has become terribly costly. For every dollar that
ends up in the pockets of an injured plaintiff, 33 to
$5 are diverted to lawyers. IF a private insurance
company or a charity creamed off that much of the
take, it would be prosecuted for fraud. The new tort
law has failed as an insurance system because of its
capriciousness in whom It chooses to compensate.
Insurance is supposed to take gambling out of life,
not add to i,

Then there is the notion of deterrence. It's been
argued that if you make corporations more respon-
sible through an expanded definition of lability,
they will make safer products. You will help to de-
ter all sorts of risky activities. Have things worked
out that way? Modern science teaches us that risk is
present in some degree in everything we do. There-
fore, deterrence is effective only if it can be selec-
tive—distinguishing the good, the bad, and the ugly
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in the world of risk. The new tort law does not suc-

ceed in doing that. It knecks one bad IUD off the

market but aiso climinates two or three perfectly

safe devices. It eliminates some bad drugs but also

comes down hard on Beadectin and deters the in-

troduction of many other therapeutic drugs.

Among the hardest hit in all of this have been the

makers of vaccines, Vaccines have contributed

more to the improvement of public health in this

country than any other pharmaceutical product

with the possible exception of penicillin, Yet I'm

prepared to bet that if an AIDS vaccine is devel-

oped in the next few years, no major pharmaceuti-

cal company will be willing to manufacture and dis-

tribute it without some kind of immunity from

Habhility.

Michael Kinsley—Professor Richard Epstein is a
graduate of Yale Law School. He also received a first
in jurisprudence from Oxford. No one has ever ac-
cused him of being anything less than brilliant. Since
1982, he has been the James Parker Hall Professor of
Law af the University of Chicago.

Richard Epstein—I{ I had to identify a single

theme which dominates modern tort law to its great
ruination. it is the replacement of fixed rules by a

series of balancing tests. In contrast, if you evalu-

ated the attitude of nineteenth-century judges, you

would probably conclude that they were a pro-
foundly anti-intellectual lot. For the most part, they
argued by assertion. They had naive beliefs about
frecdom. They were not aware of epistemology,

phenomenology, metaphysics, calculus, or any-

thing else which might enable them to make intelli-

gent social choices. They argued by intuition. They

announced rules which they weren't prepared to

defend. Yet they succeeded brilliantly in creating a

viable and stable social order. Although the older
judges didn't know what they were doing, they

ended up doing it exceedingly well because they
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operated on the basis of several modest assump-
tions. One is, “If you don’t know what you’re do-
ing, try to do as little as possible” And two, “If
you don’t have perfect information about how other
people should conduct their lives, then you shouldn't
try to run their lives for them.” This meant that tort
rules had a relatively confined function. Essentially,
it was the function of keeping order.

I the area of land, tort law could be summarized
in the following proposition: “Keep off” If you
were a doctor, the rule was: “Don’t be grossly negli-
gent.” And if you were a manufacturer, to the extent
that there were any puidelines at all, the rule was:
“Don’t create boobie traps in the products that you
sell to your customers.” In this brief litany, I've man-
aged to summarize a very large portion of tort law as
it existed in this country up until the mid-1950s, If
you actually look at some of the tort cases, though,
you'll discover that my simple caricature of the tort
law is not 100 percent correct. There were, indeed,
many allusions to the relative importance of costs
and benefits in the earlier law. But for the most part
these were cotntered by a series of very powerful
“bright lHne” lmitations. When you engaged in a
judicial balancing act, it applied only to the few odd
cases that made it to trial. The run-of-the-mill cases

were generally easy.

Today, however, judges have a very utilitarian
notion of decision-making. They understand that
markets are imperfect, that information is expen-
sive, that politics is corrupt, that interest groups
dominate legislation, and that fact-finders don't
know what they are doing. As a result, they have
decided to create a sct of rules which take these im-
perfections into account and they have made a per-
fect mess. Often, we have lost the balance of the
tight and simple rules used by nineteenth-century
judges in the more overtly utilitarian, anatytical ap-
proach of current courts.

in some areas of the law, however, an effective
balance has been maintained. Consider the rules
which govern ultra-hazardous activities. Reading
the Restatement™ provisions on ultra-hazardous ac-
tivities is like entering into a hall of mirrors where
everything is slightly warped. You are told that lia-
bility depends upon the riskiness of the activity,
whether it's in common usage, whether reasonable
precautions could have avoided the risk, whether
risk is inherent, and whether the cost of prevention

=A compendium and commentary on current tord law published
by the American Law Institute.
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exceeds the soctal benefits. As a lawyer, you could
spend thousands of dollars deposing witnesses on
each and every one of these elements of liability.
But it often doesn’t matter because the next section
of the Restatement says in effect: “If you fly an
airplane and it crashes, you're responsible” The
general rhetoric is forgotten and the focus is on the
simple rule that if you're hit from above and you
happen to be below, generally speaking you’ll win.
What makes this rule work is not the verbiage of the
general Restatement provisions but rather two very
important points which are nowhere aliuded 1o
One is that the defendant is always the party in
possession of the instrument that caused the harm.
It is the individual who is flying the plane who is
responsible, not the person who made the ball-
bearing used in the wing of the plane that crashed.
The fellow who is in control is the one who bears
the risk. He can, by and large, be confident that as
his level of precautions goes up, the level of acci-
dents will be reduced, The second point is that the
fellow on the ground who is hit by the plane doesn’t
have much to say about the accident. You are deal-
ing with a situation where you have a single defend-
ant, the pilot (or airline), and a passive plaintiff. All
of the risk, as far as we can tell, is best controlled

by the fellow in the air. Therefore, a rule which

says that the defendant is responsible for every-
thing is a perfectly prudent and sensible rule. All
the other rhetoric is essentially noise. Airplanes
will continue to fly because the airlines know that
they can take precautions which will control the
risk in gquestion,

When you get into the area of product liability, it
turns out that courts use a similar laundry list to the
one developed for ultra-hazardous activities. The
key difference is that you don’t have these two nat-
ural stops. A product liability suit is one in which
the defendant is not in possession of the instrument
said to cause harm. The defendant, usnally a manu-
facturer, can take any level of precaution he wants
and it wouldn’t necessarily lower the chances of an
accident. He constantly has to worry about whether
some third party modified the product, sold the
product, or used the product, in an inappropriate
manner. The medern law says that the manufacturer
can be charged with the conduct of that person,

In product hability law, plaintiffs are not typi-
cally passive. They use machine tools, drive auto-
mobiles, imbibe drugs, and engage in all sorts of
other activities that heighten the possibility of acci-
dents. When the law drives all the iability back on



“Jury verdicts are also very sphinx-like. They only tell the

Jirm thar it did something wrong.”

—Richard Epstein

the defendant, the risk structure becomes just the
apposite of what it is with respect to ultra-hazard-
ous activitics, There, putting all the Hability on the
defendant meant responsibility and control were
joined in the same individual. In product liability,
responsibility and control are now frequently in
separate people. For many accidents, everybody
except the manufacturer is in a position to prevent
the harm; yet the manufacturer is the party who is
largely held responsible if an accident occurs.

Suppose that you are a manufacturer who desires
to conform to all the requirements of the law. If you
were required to look at the work, say, of the New
Jersey Supreme Court, it would inform you that
your product “should not be unreasonably danger-
ous.” That’s like telling someone that the way to
win at chess is {o capture the other fellow’s king,
Companies don’t want a benign, open-ended direc-
tive. They need to know in concrete terms whether
1o put the warning on or keep it off.

Jury verdicts are also very sphinx-like. They
only tell the firny that it did something wrong. They
don’t 2l the firm how to correct the situation. Qur
current tiability systems clouds the signals which
peopic would otherwise get from the market. It is a
classic problem where you have mere data and less
information. Not only do unpredictable verdicts
disrupt the incentive structure by putting out bogus
information, they alse make litigation impossible
to handle. In a good legal system, Hability should
be a “yes or no” question. There should be a red
fight or a green hight. There shoukdn’t be sixteen
shades between red and green on which courts
can calibrate various kinds of liability rules.
Today, in liability cases it turns out that any result—
from ne liability to punitive damages—can be con-
sistent with the evidence. That is a ridiculous phe-
nomenen for social organization.

The following experiment performed by the
Johns-Manville Company summarizes our current

tegal situation. They held a mock trial, with profes-
stonal plaintiffs, professional defendants, lawyers,
and so forth. They then had four juries sitting side
by side hear the evidence. They were asked, “On
the strength of the evidence presented to you in this
case, how do you come out with respect 1o actual
damages and punitive damages?” With the same
evidence and the same arguments, one jury came
out with no Hability for anything and another jury
came out with actual liability and punitive dam-
ages. The other two juries were somewhere in be-
tween with respect to the amount. A systern of rules
which is consistent with any set of outcomes is not a
system of rules at all. It is a travesty.

Balancing various kinds of utilitarian ends is the
nature and function of law. Nobody would argue
that the welfare of human beings is irrelevant.
What courts must do is balance various factors until
they get to a rule. Then in the very broad run of
cases, that rule should be serviceable in a mechani-
cal fashion. It won’t do for courts to attempt a bal-
ancing act on a case by case basis. If they do, they
sacrifice all the elements of certainty, predictabil-
ity, and individual responsibility which make the
utilitarian ethic go.

The great tragedy of modern judges is that they
lack the moral courage or intellectual vision to say
that in some cases there is a clear right or wrong
answer. Instead they hedge their bets. That might
be fine if courts had one case every ten years upon
which they could lavish the attention that
Maimonides gave to Scripture. It is not appropri-
ate, however, in a legal universe with thousands of
cases every day. What we need is a legal system
which is duill, uninteresting, and expeditious. If we
try to reinvent the social atilitarian calculus each
time the ship of state runs through the courtroom, it
will destroy the calculus and run the ship aground.
Michael Kinsley--Our last speaker is Richard Wil-
lard. Richard Willard graduated from Emory Uni-
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“Tort law is. . becoming an off-budget program for the
redistribution of wealth, administered by judges and juries
without the constraints of the legislative process.”
—Richard Willard

versity and received his JD from Harvard Law
School. Since December, 1983, he has been Assis-
tant Attorney General in charge of the Justice De-
partment’s civil division. Among his other activi-
tics, Mr, Willard is working on legislation to deal
with some of these problems.

Richard Willard--I would tike to start by giving
my views on the doctrinal changes we have wit-
nessed in tort law. One major change is the trend
toward imposing no-fault liability. This trend is
premised on the theory that tort law can be used to
spread risk and provide a form of social insurance
10 peopie who are injured or become ili. One of the
most explicit statements of this concept was made
by the New Jersey Supreme Court in the 1982 deci-
sion Beshada v. Johns-Manville Products - Corp.
which was an action brought against asbestos man-
ufacturers. The court expressty denied the defend-
ants an opportunity to raise a state-of-the-art de-
fense, i.e. a defense that argued that the company
was acting reasonably considering the scientific
knowledge available at the time about the dangers
of asbestos. The court concluded that even if the
danger at the time was scientifically unknowable,
the defendants were still liable for having failed to
warn of an unknowable risk. As justification for its
holding, the court relied heavily on the concept of
risk-spreading. In the words of the court, ~*Manu-
facturers and distributors. . .can insure against lia-
bility and incorporate the cost of insurance into the
price of the product.”

As the tort system moves away from fault, it in-
creasingly imposes liability on individuals and
companies that have done nothing wrong. This has
been accomplished in a variety of ways: by directly
reducing or eliminating the fault requirement; by
defining new duties that effectively create fault
where no fault existed previously; and by engaging
in after-the-fact analyses to find fault whenever
there has been an injury. The ultimate effect of all
of these techniques is to shift liability to deep-
pocket defendants who have the resources to com-
pensate plaintiffs.

A classic example of the erosion of fault-based
liability is a decision by the California Supreme
Court in the case of Bighee v. Pacific Telephone
Co. {1983). In this case, a man was injured when an
allegedly intoxicated driver lost contro} of her car,
veered off the street, and crashed into a telephone
booth in which the man had been standing. A law-
suit was brought against the companies responsibie
for the design, location, installation, and mainte-
nance of the telephone booth. The court found that
the risk that someone might veer off the road and
crash into the telephone booth was not unforeseca-
ble as a matter of law. The court also determined
*[n March, 1986, the Justice Department’s Tort Policy Working
Group headed by Richard Witlard released its recommenda-
tions for modifying federal fHability law.
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that it was of no consequence that the harmn to the
plaintiff came about through the negligent and
reckless acts of an allegedly intoxicated driver. Ina
concluding footnote, Chief Justice Rose Bird
stated, “there are no policy considerations which
weigh against imposition of liability under the cir-
cumstances of this case,” and referred specifically
0 “the probable availability of insurance for these
types of accidents. ., . Outrageous decisions like
this one have become all too commeon in the past
few years.

The facile assumption that expansive no-fault lia-
bility can be readily paid for by insurance compan-
ies is proving tragically false as more sources of
insurance dry up. The elimination of fault as a basis
for liability also removes the distinctive justifica-
tion for the tort system in deterring wrongful con-
duct. Tort law is instead becoming an off-budget
program for the redistribution of wealth, adminis-
tered by judges and juries without the contraints of
the Jegislative process.

Another doctrinal development deals with the in-
creased use of joint and several lability to shift the
cost of compensation to deep pockets. The doctrine
originally was developed to handle actions involv-
ing people acting in concert. If two friends beat
someone up, then the person attacked could sue one
or both for the full measure of damages. Recently,
the doctrine has been applied as a way of holding a
defendant, who is only slightly at fault, and who
has not acted jointly with the other defendants, re-
sponsible for the full measure of damages — either
because the other parties responsible are not availa-
ble for suit or they don’t have adequate insurance
coverage. This has had a particularly severe impact
on municipalities. In 8ills v. the City of Los Angeles
{1979}, a sixteen-year-old girl was severely injured
when the drunk driver of the car in which she was



“If the goal is to provide more money to people who need
it, it is much cheaper to do it through private insurance or
government welfare programs than through the tort

system.”  —Richard Willard

riding ran a stop sign and was broad-sided by an-
other motorist, The city was found 22 percent lia-
ble due to the poor visibility of the street-iane
markings. The negligent driver had very little in-
surance coverage and was, therefore, to a large ex-
tent, judgment-proof. Unless the jury award of
over $2 million is overturned on appeal, the City of
Los Angeles will have to pay the entire amount,
thus becoming the unwilling insurer for the individ-
ual who committed the more egregious error.

A related development is the concept of “market-
share liability,” where liability is placed on an co-
tire industry. In Sindell v. Abbotr Laboratories
(1980). the California Supreme Court determined
that the plaintiffs’ injuries had been caused by
DES, but was unable to determine who had manu-
factured the particular DES. Consequently, instead
of dismissing plaintiffs’ claims, the court shified
the burden of proof to the individua} defendants to
show that their DES product had not injured the
plaintiffs. As with joint liability, the result is that
companics or persons may be required to pay for
the wrongful acts of others.

Another problem, which often occurs in toxic
tort cases, is the reliance by judges and juries on
non-credible scientific and medical testimony. It
has become all too common for theories and infor-
mation which are well beyvond the outer Hmits of
the mainstream scientific community to be pre-
seated to juries as valid evidence. This was ilius-
trated recently in the case Rock v. Alfred M. Lewis,
Inc. (1986), in which a California Superior Court
jury awarded a woman, who had a family history of
breast cancer, $650,000 after determining that her
breast cancer was caused by a blow suffered ina
freeway crash — an accident which occurred four-
teen months prior to discovery of the cancer. The

use of such evidence, commonly referred to as
“junk science,” has resulted in findings of causa-
tion which simply cannot be justified from the
standpoint of credible scientific knowledge. This
has led to a deep and growing cynicism about the
ability of tort law to deal with scientific and medi-
cal concepts in a principled and rational way.

If there is one common attribute in all of these
developments, it is that the defendant to whom the
liability has shifted almost invariably happens to be
the one with the deepest pockets.

Some proponents of expanded tort Hability jus-
tify the erosion of traditional legal doctrines on the
grounds that victims of accidents and illnesses need
to be compensated. Any legal doctrine that pre-
vents compensation is viewed as archaic and un-
just. This ocutlook is undoubtedly responsible for
much of the expansion of tort liability that we have
seen. But it is wrong for four reasons.

First, more victim compensation is not neces-
sary. Our society has a vast need-based compensa-
tion system already in place. The system includes
private and employer-financed life, health, and dis-
ability insurance. Our state and federal govern-
ments have numerous social insurance and welfare
programs to provide health-care, survivors’, and
disability benefits. It is difficult to calculate the to-
tal amount our society spends on private and public
programs of victim compensation outside the tort
systen, but it is in the range of hundreds of billions
of dollars a year.

Second, if higher levels of victim compensation
are needed, the tort system is an enormously ineffi-
clent way to achieve this goal because of the trans-
action costs. A Rand Corporation study of the as-
bestos litigation showed that two-thirds of the
money paid out by the companies and their insurers
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“The great tragedy of modern judges is that they lack the
moral courage or intellectual vision to say that in some
cases there is a clear right or wrong answer.”

went to pay for lawyers and legal expenses. Only
about a third of the money actually trickled down to
the victims themselves. By way of contrast, the
cost to the government of administering the Social
Security Disability Income program is only 4 per-
cent. The cost of administering private first-party
insurance is only about 15 percent. If the goal is to
provide more money to people who need it, it is
much cheaper to do it through private insurance or
government welfare programs than through the tort
system,

The third problem with the theory of expanded
liability is that it cannot assure fairness to all vic-
tims. No matter how attenuated the doctrines of
fault and causation, it will still be necessary to find
a defendant with a plausible connection to the ill-
ness or the injury. There will always be a substan-
tial number of illnesses and injuries that are acts of
God, totally self-inflicted or entirely attributable to
parties that are uninsured or insolvent. There is no
way that tort Hability can ever be expanded enough
to assure every victim a recovery.

This raises the question, “Why is it fair that some
victims get a recovery and some do not?” If I am
kilied by lightning, my family will only receive my
private insurance and Social Security benefits. If 1
am run over by a negligent truck driver, however,
they will also receive hundreds of thousands of ex-
tra doflars. The reason this disparity is fair has to
do with the role that assigning fault plays in deter-
ring negligent conduct. The incentive created by
the award of liability is that truck drivers will tend
to drive more safely. By way of contrast, expansive
tort liability distorts that incentive.

Some proponents of expanded victim compensa-
tion recognize that the tort system does not work
very well. They propose supplementing the tort sys-
tem with an alternative claims-compensation sys-
tem. It would involve a trade-off between the stan-
dard for determining fauit and the level of benefits
provided. Although there would be a more limited
measure of recovery for such things as non-eco-
noric damages, a claimant would not have to show
as much proof of fault, There are three problems
with this alternative claims-compensation program.

First, this program does not solve the perverse
incentive effects of no-fault tort liability. To the ex-
tent that it further attenuates fault or causation, it
makes matters even worse.

Second, even though such a program would have
lower transaction costs than the current tort systeny.
it would still cost more than first-party private in-
surance or government welfare programs because
of the lawyers, due process, and other procedural
trappings that would be required.

Finally, the total cost of an alternative claims
compensation program could be enormous, even
though damage levels are limited. If it is a non-ex-
clusive remedy, then all of the current big-doltar
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v WOULD ADVISE AGAINST SUING THE MANUFACTURER,
YOU BOUGUT T COMPANY LAST MONTH."

cases will stay in the tort system and a large class of
new cases where no money is now being paid will
then have to be compensated. Even if the alterna-
tive system is made the exclusive remedy, it will
still probably cost more than the present system.
The Consumer Federation of America estimates
that there are 30 million product-related injuries
every year, yet there are only 70,000 product liabil-
ity lawsuits, If we further erode the doctrines of
fault in causation to allow this vast expansion of the
number of people who receive compensation, even
at a more limited level, the ultimate cost is likely to
far exceed that of the current tort system. It is clear
that tort reform is necessary and that it shouid be
directed towards limiting the expansive theories of
liability that have been developed in recent years,
Returning tort law to its traditional boundarics
would have a substantial effect in alleviating the li-
ability crisis our society now faces.
Questioner—We've recently heard that the insur-
ance industry has conspired not to write policics in
order that a tort reform program might be imple-
mented. I'm wondering if the Justice Department
has investigated the insurance industry’s conspir-
acy 1o lose money. Second, isn’t it accurate to say
that Superfund is really the ultimate extreme of
tort? Shouldn't reform of the tort system include at
least some change of the Supertund?

Richard Epstein——The implicit assumption about
insurance markets is that they always clear no mat-
ter what the underlying risk happens to be. Inorder
for insurance to go forward, however, certain stan-
dard contracting problems need to be overcome.
First, there is moral hazard which is the notion that
after a firm issnes insurance, the probability of an
accident will be greater than it was before. Second,
there is adverse selection which is the concept that
bad risks are more Hkely to come forward to obtain
insurance because they can beat the premium. The
last factor is non-diversifiability of underlying risk.
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“For many accidents, everybody except the manufacturer is in
a position to prevent the harm; yet the manufacturer is
the party who is largely held responsible if an accident

occurs.” —Richard Epstein

The most difficult perils that the insurance industry
faces are common mode perils. A change in Habil-
ity rules atfects all accounts of insurance compan-
ies in the same way. Faced with such risks, better
diversification often results in non-insurance,
Thus, there isa perfectly straightforward explana-
tion as to why insurance markets break down under
these circumstances.

With respect to the Superfund, its Hability provi-
sions are a disgrace, and the government ought to
be told so. It is difficult to Fashion an effective sys-
tem to control liability by holding people liable for
things which other people have done. The right rufe
for Superfund would be to go back to a *privity™
doctrine which, in effect, says that only the people
in charge of the dump site have to bear the tort Ha-
bility. Joint and several liability down the chain of
distribution creates perverse incentives and admin-
istrative nightmares,

Questioner—Assume that an insurance company
underwrote asbestos risk in 1951 for the Johns-
Manviile Company. We go downstream twenty
years and science is now able to identify carcino-
genics which were unknown at the time the insur-
ance was written. The premium, of course, was
based on identifying only the risks seen as possible
at that time. What would happen if the insurance
industry went to the kind of contracts which said, in
essence, we are insuring you against only those
risks which are currently scientifically identitiable?
Richard Willard—! don’t agree that the hazards of
asbestos were unknown in 1951, As a factual mat-
ter, I belicve the asbestos industry was aware of the
hazards by 1951. The asbestos case is not a situa-
tion where liability is being imposed retroactively
because of advances in science. 1 do agree, though,
as @ general principle, that it is counter-productive
to tmpose lability retroactively for conduct that
wis reasonable at the time.

Richard Epstein—I agree with Richard on that
part, but there is another clement which has to be
addrvessed. In 1951, it was perfectly clear that if a
manufacturer supplied products to an employer, all
the risks associated with that product, known or un-
known, were funnelled through the workers® com-
pensation system. Before 1960, there were virtu-
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ally no cases where a plaintiff could jump over the
employer and get back to the original manufac-
turer. Product liability hLitigation was minimal be-
cause cumulative tranma cases that resulted from
workplace activities, in practice, were never part of
the tort system. Even as late as 1972, the ¢lear un-
derstanding was that manufacturers were not—and
should not be—the targets of workplace liability
cases. That is, in fact, the appropriate position to
take in most cases. While manufacturers may have
had some information about asbestos, it was a ge-
neric product. Unless someone can demonstrate
that they suppressed private information, the scien-
tific studies outlining the dangers of asbestos were
available to everyone else. The correct response is
to puf the Hability on the employer because ke can
control such things as ventilation, exposure, and
exertion levels, which are critical in determining
the level of harm in the workplace.

Michael Kinsley—Are you saying that an em-
ployee in 1951 had as much access to knowledge of
the dangers of asbestos as the manufacturer?
Richard Epstein—1 didn’t say the employee, | said
the employer ! Not only that, T said he had superior
knowledge. The information the manufacturer had
was generic—asbestos can kill or not kill. What ac-
tually determined the incidence of injury, i.e. the
size of the fiber, the rate of ventilation, and so
forth, were factors more readily controllable by the
employer.

Questioner—If an insurance company entered into
a contract where they were only responsible for
risks scientifically ascertainable at the time the con-
tract was signed, would it stand up in the courts?
Richard Willard-The approach of courts to con-
tract issucs has exacerbated the insurance problem.
The courts, by and large, are unrealistic in the way
they read insurance contracts. They use a variety of
legal doctrines which add up to one bottom line: the
insurance company lfoses. They argue that insur-
ance contracts should be construcd in order 1o pro-
vide coverage, not to deay it. Insurance contracts
are often construed against the insurance company
because it is presumed that the company was re-
sponsible for the drafting of the agreement, That is
nat always true in reinsurance, but that is the way
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“On an intellectual level, most people.. . .simply do not believe
that standard assumptions about rational behavior work.”

the courts approach it. We have a whole series of
legal doctrines which have led to the rather absurd
point, that *'sudden and accidental”” poilution cov-
crage issued by insurance companies has been in-
terpreted by the courts as including gradual and de-
liberate pollution—a linguistic feat worthy of
Lewis Carroli.

Questioner—Professor Epstein is correct when he
suggested earlier that we don’t want to dictate how
other people live if we don’t have good informa-
tion. But there are some areas where we can make
good guesses. For many people the increased bia-
bility activity has brought a certain amount of com-
fort,

Richard Epstein—How?

Questioner~There are those little kickback
guards on chainsaws. There arc all sorts of prod-
ucts that have been made safer in a variety of ways.
Given your rather hard and firm rules about this,
can you think of other ways in which we might pro-
mote more safeguards?

Richard Epstein—That question has got it the
wrong way. You know there arc safeguards on some
of these chainsaws. You don't know if they are

—Richard Epstein

lose 100,000 people in an epidemic, people may
start o reconsider the one tife lost throagh injecting
a vaccine against the 100,000 lives lost for want of
its development.

On an intelfectual level. most peopie, and most
legislatures, simply do not belicve that standard
market assumptions about rational behavior work.
Instead, they work in the crazy world of judges
where all demand curves are perfectly inelastic and
all lawsaits are perfectly costless.

Questioner—It strikes me that 1f the insurance in-
dustry could price its product, it would make the
problemn inherently self-limiting. As the true cost of
expanded victim compensation 1s passed back to
the public. you would begin to get pressure for re-
forms.

Richard Epstein—I think thats incorrect. The in-
dustry will only price the risk with respect to those
products that remain in the market.

Peter Huber—Markets can clear if you have a rea-
sonably static environment and people know it is
going to remain that way. But at the moment, insur-
ance companics aren't saying ““We'll give you toxic
insurance at some price”” They are saying "We

safety effective. You do know that they are liability-
driven. Kip Viscusi has done studies on safety caps
for medicines, for instance, and found them to be
quite hazardous. People who can’t open the caps
because of arthritic fingers take the pills out and
place them in unmarked bottles. When they need an
upper, they take a downer, and they go sideways.
We don’t need government Lo encourage con-
sumer safety. If you look at the studies. there is
stmply no correlation between safety and our ex-
panded system of liability. There arc many ways
to improve safety, but they are voluntary. If peo-
ple don’t know fow to buy medical services, let
them go through a Health Maintenance Organi-
zation (HMO). Information is a good. 1t's costly.
and the right way to handle it is through responsi-
ble intermediaries. Qur current law frustrates
those intermediaries by exposing them to open-
ended liability.
Questioner—How can we reform the system?
Richard Epstein—I"m a pessimist with respect (o
finding winning coalitions at the present time. Torts
is big business. What might shift opinion is a great
public tragedy. I don’t want one but vaccines are a
perfect iliustration of what could go wrong. If you
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don’t want to touch it.” If T were their legal counsel,
1'd support that stance. They're crazy if they write
any toxic insurance.

Richard Epstein—Even if the market is in equilib-
rium. it may not be optimal for society. Markets
clearing under regulation can be as perverse as
those which don’t.

Questioner—I'm told that there has been a recent
change with regard to the courts that preside over
patent decisions, We now have a mini-Supreme
Court in patent law where manufacturers win two-
thirds of the patent cases. Would you comment on
this?

Richard Willard—All patent appeals have been
shifted from the regional circuits, which had a dis-
tinctly mixed record on patent law. to the Court of
Appeals for the Federal Circuit. The nummber of
patents which have been sustained by that court isa
higher ratio than previously were sustained by
some of the courts of appeal.

Michael Kinsley—Why wouldn’t this be a solution
to Professor Epstein’s problem of judges who don’t
know what they’re doing?

Richard Epstein—Because you don’t have any di-

(Continued on back cover)
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Rethinking Superfund
An Interview With Fred Smith

Fred Smith is the president and founder of the
Comperitive Fnterprise Institute, a Washington-
based think rank. He formerly served as a policy
analyst for the Environmental Protection Agency.

Manhattan Report—What are the origing of
Superfund?

Fred Smith—The Superfund faw-—the Compre-
hensive Environmental Response, Compensation,
and Liability Act—was passed by Congress in 1980
in the closing days of the Carter Administration.
Superfund was to clean up hazardous waste sites
that had been abandoned or for which the compan-
ies or individuals responsible for the dumping
couldn’t be identified.

Since then, the role of Superfund has been
greatly expanded. It now covers virtually @/l haz-
ardous waste disposal sites. The original act estab-
lished a $1.6 billion fund for the cleanup which
came out of general federal revenues as well as spe-
cial taxes imposed on the oil and chemical indus-
tries. There is a big push now to increase the spend-
ing pot. The House of Representatives has voted
$10 bitlion in additional funds.

What is even more significant for companies that
deal with hazardous waste, however, are the provi-
sions in the Superfund act which allow the govern-
men{ to sue individuals and corporations who are
deemed responsible for the dumping. They can be
forced to pay directly for the cleanup costs,
MR—Who is liable under those provisions?
Smith--Virtually anyone can be held tiable. The
rules under Superfund reach back into time and
space so that anyone with even the remeotest eco-
nomic conaection to the hazardous site can be
forced to pay for the cleanup. You can be held liable
for the cleanup if you currently own or operate a
waste site, it you did so in the past, or if you trans-
ported waste materials to the site. Even manufac-
turers who arranged for their waste products to be
transported by disposal companies which they as-
sumed were reputable can be held liable. This leads
1o all sorts of distorted notions of responsibility. In
one case, U8, v. Marvland Bank, the Justice De-
partment is irying to recover cleanup costs from a
bank that held title to a waste site from a foreclo-
sure proceeding.

What compounds the problem is the notion of
“joint and several liability” where a person or
company connected with the waste site in a mini-
mal way can be forced to pay the entire cieanup
cost. In U85, v. A&F Materials, a middleman who
merely arranged for the sale of the hazardous mate-
rial was ordered by the court to help pay the
cleanup costs along with the actual polluters.
MR—How does the government decide who
pays?

Smith—1t’s purely a discretionary decision. They
generally ook for the deepest pockets they can
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Fred Smith, Competitive Enterprise Institute

find, It is much easicr for the courts to determine
wealth than it is te determine guilt. In recent hear-
ings on Superfund, an EPA (Environmental Protec-
tion Agency) official as much as admitted that the
government defines its standards on liability based
on what factors make it easier for it to organize its
case.

Superfund allows EPA to assign responsibility in
a highly irresponsible way. Determining the party
actually responsible is difficult, especially for the
abandoned sites that are supposedly the foci of Su-
perfund. EPA “solves™ this problem by suing the'
usual corporate suspects and shifting to them the
more difficult task of determining—if they can—
the facts of the case. The inequities of this approach
are astounding. Yet, they make it very easy for the
government to “win” The government simply
picks a deep pocket and then Jets all the other par-
ties involved scramble after each other with law-
suits and counter-lawsuits, The rules are designed
ta make it easy for the government to win cases, not
to apportion blame fairly.

This kind of policy is counterproductive from the
standpoint of environmental quality as well. If the
law reaches out 1o grab people who feel they have
clearly done nothing wrong, those people tend to
resist the punishment. Lengthy litigation delays the
actual cleanup of many potentially hazardous sites.
Some experts believe the litigation costs of certain
cases actuaily exceed the total cleanup costs. Attor-
ney fees alone may exceed $3 billion for the 1,800
sites on the EPA’s priority list—over one-third of
the direct cleanup costs. Moreover, the “deep
pockets™ approach of the Superfund law discour-
ages the operators of waste sites from acting in a
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“It is much easier for the courts to determine wealth than it is

responsible fashion. If they know that the govern-
ment will tend to go after the giant chemical com-
panies that can afford to pay, why should they prac-
tice care in the handling of hazardous wastes?
MR-—Granted, it does scem unfair to make some
people pay for the past negligence of others. Suill
from the standpoint of future liability, won’t large
manufacturers be more responsible in who they
choose to transport waste for them or where
they dump it if they can also be held liable?
Smith—The problem is that the most effective way
for the manufacturer to control the other parties is to
contractually channel tability, which isn’t allowed.
Dow Chemical may sign a contract with a disposal
site indicating that the operator of the site will be
held liable for any deviations it makes from specified
safety procedures, but the courts may not honor it
They might argue that “you should have known the
guy was a crook™ or “you should have foreseen that
someone using the same dump as you was depositing
harmful materials”” Under current liability rules,
it’s impossible 10 escape responsibility for other
people’s actions—even when you have no
control over their actions.

MR —If private companies are sued for Superfund
cleanups, can’t they shift the expense to their insur-
ance companies?

Smith—They are certainly trying. There was a
case in Jackson Township, New Jersey where the
town was sued by local residents who claimed that
the municipal dump was contaminating the water
supply. The insurance company that wrote the
town’s general liability policy, which excluded cov-
erage for pollution unless the release was “sudden
and accidental,” thought that it was not financially
responsible for a contamination that occurred over
many years——in this case, twelve years. The court,
however, ruled that each contaminated well consti-
tuted a separate “‘occurvence” and found coverage
under the policy. Rather than insuring 3 million of
risk, the insurance company found itself responsi-
ble for insuring up to $160 million in potential dam-
ages. That shook the insurance industry to its roots
and led to a dramatic pullout from the reinsurance
market. Although the Jackson Township decision
was moderated in subsequent appeals, it convinced
many insurance companics that there was no way
of guaranteeing certainty in the area of environ-
mental risk.

MR—The notion of liability scems fairly broad.
What about the definition of “hazardous waste”
ieself?

S$mith—That’s an equally broad area. It includes
everything that is flammable like charcoal lighter
fluid, reactive like Clorox or ammonia, corrosive
like Drano, or toxic like roach poison. The EPA
really has no coherent standards concerning what
concentrations of these materials constituie a health
hazard. Since almost every home contains these
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to determine guilt.”—Fred Smith

types of substances, one can imagine a situation
where if 2 house was abandoned or burned down it
could be declared a hazardous waste site.

MR—If that’s the case, how does the EPA decide
what sites to clean up?

Smith—The EPA works with the various state
agencies in determining sites, but it's essentially a
giant “pork barrel” public works operation, If you
were to assign a political science class to come up
with the perfect public works program, one which
had zero political opposition and which wasted un-
fHimited amounts of money, it would come up with
the Superfund. Superfund is the “black hole™ of
public works programs. Of course, Superfund un-
doubtedly achieves some environmental benefits—
it's not easy for even an agency like EPA to waste
every penny of the billions being spent. However,
Superfund contains almost no incentives €0 con-
sider costs or benefits.

Most federal programs involve some local cost-
sharing. With Superfund the local cost is zero. The
federal government pays 90 percent of the cleanup
and the state picks up the rest of the tab. From the
perspective of defusing political opposition, again,
Superfund is pretty much the ideal program. Ordi-
narily with the location of a prison, or a disposal
plant, or even a parking garage, there is usually
some local opposition. Superfund, however, prom-
ises to clean up your local dump and move It some-
where else.

MR —Where does it go?

Smith—That, of course, is the problem. Everyone
wants it out of their own backyard but where do you
put it? You end up with this “'move-a-dump-a-day™
plan that goes nowhere. { can envision by the year
2000 a million waste haulers traveling day and
night around the country with nowhere to park,
which is undoubtedly the most hazardous way to
deal with the probiem.

It’s ironic that the overriding goal of Superfund
is to improve public health when the first siep in the
cleanup is to uncover the waste. You'd wonder
about a public health program where the first step
was to dig up the town graveyard, which is exactly
what waste sites are—chemical graveyards, By ex-
posing these materials to both wind and water
flows, you may well create a greater hazard than
before.

MR—Superfund may not be the appropriate soiu-
tion to the hazardous waste problem, but isn’t some
government action required 1o deal with the abuse
of private companies?

Smith-—The story that led people to endorse Super-
fund was the Love Canal incident in upstate New
York. The way the story is usually told, a chemical
company, totalty disregarding public health con-
cerns, indiscriminately dumped chemicals in the
local area, contaminating the water supply, leading
10 health problems, and even death, among mem-
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“Superfind is the ‘black hole’ of public works programs.”
—Fred Smith

Toxic Waste Cieanilp At Love Canal

bers of the local community.

The Facts are actually quite different. Back in the
1940s, the Hooker Chemical Company purchased
the Love Canal site as a place to dump their harard-
ous wastes. The canal was a heavily-lined clay
ditch. After dumping their wastes, the Hooker
company sealed off the ditch with a heavy clay
coating to protect local residents from any danger-
ous exposure to the materials. They weren't envi-
ronmentalists. They were just individuals worried
about the future liahility of their company,

It was some years later that the local school
board approached the Hooker company about pur-
chasing the site for the construction of a school.
Hooker demurred on the grounds that the site was
dangerous. The school board insisted, threatening
to seize the land by eminent domain.

The company finally donated the site to the
school board with the proviso thas the land never be
disturbed below the surface in the area of the toxic
deposits. The scheol board ignored repeated warn-
ings from the Hooker company about developing
the property. In the mid-1960s, the land was soid to
a developer, and streets, sewers, and clectrical
lines were dug.

The real story at Love Canal is that private com-
panies have strong incentives to deal responsibly
with hazardous waste as long as there are sensible
rutes regarding Hability, On the other hand, today
Superfund policy makes evervone responsible For
toxic waste, and thus in the end, makes no one re-
spoasible.

MR— What other alternatives do we have?

Smith—One way would be to try to develop a bet-
ter system of property rights for underground water
tables. The major health concern with hazardous
wastes is that they seep into and contaminate under-
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ground water supplies {aquifers). There are so
many users of such aquifers that no one has an ef-
fective ownership incentive to protect their future
value.

The petroleum industry bas handled the same
problem in the case of underground oil with a
scheme called “unitization.” With unitization, all
of the users of the oil transfer their management
rights to a single party. within an association, much
as in an apartment condominium, Then that single
company regulates the extractions and revenues for
all of the users.

Another approach would be to encourage greater
regulation by the insurance industry. In the nine-
teenth century, steam boilers were extremely un-
safe until the insurance industry stepped in to im-
plement safety standards and inspections. They
could do the same with toxic wastes if the courts
were willing to enforce insurance contracts that
held companies Hable to insurers for disregarding
safety standards. The insurance companies, them-
selves, should not be held liable for damages in-
curred by companies that disregard the safety re-
quirements written into their insurance contracts.

The problem here, though, is not merely liabil-
ity. The insurance industry is one of the most heav-
ily regulated in the country. Any time that insur-
ance companies attempt to institute new policies to
adapt to changing market conditions, they are
forced to pay a price. State regulations usually in-
sist that they take on a certain number of undesir-
able clients. Assigned risk pools in auto insurance
are a well-known example. Those kinds of trade-
offs just won’t do, What we need is a deregulated,
compelitive insurance industry if we are going to
develop innovative ways of handling the risks that
toxic wastes pose, ]
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The Politics
of Tort Reform

An Interview with
Michael Horowitz

Michael Horowitz is a partier
in the Washington law firm of
Dickstein, Shapiro, and Marin.
He served at the White House as
General Counsel of the Office of
Management and Budget from
1981 10 1985. He also served

as Chairman of the Administration’s ¥

Toxic Torts Compensation
Working Group.

Manhattan Report—Why has
the liability crisis emerged now?
Michael Horowitz—The crisis
in tort Hability is reably the third
wave of the politics of
redistribution. In the 1960s, the
political system reallocated
resources through vast on-
hudget transfer payment
progranis suth as Medicaid,
disability, and food stamps. In
the 1970s. the focus shifted 0
the regulatory agencies like EPA
or OSHA, which bad the
discretionary power to impose
massive effective taxes on
regulated parties. and regularly
did so. In the Reagan cra,
however, those avenues have
become potitical deadends. Ton
law. previously a backwater
area of private law, has now
becorne the principal means for
reallocating resources away
from active economic producers
to passive-—often culpable—
“victims ™ of the economic
system.

You car’t get five votes in
Congress. today, for natienal
health insurance. Nor can you
get any support for an EPA or
OSHA ban on smoking in the
workplace. But if you tinker just
enough with tort law doctrines
and make cigarette
manufacturers liable for all the
cancer found in smokers, you
can achieve—at an extraordinary
and fargely undemocratic cost—
something of the same result.
MR--If it’s time to back off
froms this kind of approach. what
do you see as an agenda for
reform?

Horowitz—Obviously political
reform is a high priority. Ona
more fundamental level, though,
the liability crisis refiects a
philosophy of how we should go
about solving social problems. It
reflects the notion that social
problems are better dealt with
by allocating resources than by

enforcing values,

When 1 was at the Office of
Management and Budgex
{OMB). the litmus test for
MEASUring your concera about
educating childrer was the
amount of resources you were
wiiling to allocate 1o the
Education Departiment budget.
Discussions about homework.
discipline, or other factoss
related ko academic achievement
and the excellence of schools
were not only ignored but were
seen as an intrusion on the
governmient’s higher moral
function as a disperser of funds
10 interest groups.

The same kind of mind-set
became pervasive in the area of
oft taw. The courts were no
fonger mterested in enforcing
rules of conduct implicit ina
fault-based system of tort law.
They adopted. instead, an
alleged “insurance model™ for
tor law 1o offect deep-pocket
transfer payments to injured
partics.

MR-—These changes have taken
place in fifty separate systems of
state courts. If we are going to
reverse some of these trends.
don't we need a concentrated
cffort at the federal level?
Horowitz -1t depends on what
area of tort reform you're
looking at.

In the area of product Liability.
the need for federal intervention
is both acute and appropriate. If
a product is made in one state
and sold in the other forty-nine
states, there is no way that a
legisiatare or court can profect a
tocal manufacturer from Hability
lawsuits. The costs and benefits
of ort Jaw are not fairly
distributed across state lines.

In that kind of interstate
commeree situation, federal
gction is vequired. That doesa’t
mean that we need nafionat,

-uniform product Habilig

legislation, only that we place,
certain limits O the abilite of:
state courts o expand Hability
a fashion which unduly burder
interstate commerce,
In the area of prof
malpractice, state reformyis,
niwre appropriate. In that ype &
situation, the interests of i
professionals residing withint
state and the interests-of their,
injurcd plaintiffs can be pio

particuiar state outcom
institutional process is i plac
to altow atfected parties to'we
nuters onf. S
MR—In light of that dna
how do you view the Reag
Administration’s proposals-fo
reform? SRR
Horowitz—They make.se
bath as legislative vehicl
need of adoption and a
instruments to shift the termis o
national debate regarding th
rofe, structure, and diréctioRio
tort law. They limit prodic
Habitity without imposing:.
national standards. Morgover,
they avoid the kind of politiéal:
logrobling that was the fate of:”
prior product liability billslFa
idea used to be that if you took:
right of recovery away in the
tort area. you had o replace
with some type of costly
workers' compensation systeny
The Administration’s bilt dgg
not do that. ftis a serious ">
attempt, ol to supplant.com
law. but rather to restore it tenis
traditional grounding in the "
notion that people should be
held responsible for, and only
for, the consequences of their
“own' negligent actions,; A
return fo traditional tort faw-
doctrine will help to restore
cfficiency, predictability. and
responsible conduct to out
nation’s cconomic system.
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The Liability Crisis

(Continued from page 1}

versification of risk. If you have one court and it’s
truly awfu} in one direction, it would be a disaster.
You could lengthen patents and create cartels.
Drugs that are already on the market would remain
and their patents would be extended. New drugs
would not emerge because the liability risk for the
" introduction of a new product wouid be too great.
You could have a government-organized cartel un-
der the name of patent reform.
Peter Huber—TI think the thrust of the guestion was
that we need some sort of expert court. I'm a bit
skeptical. We already have experts who evaluate
risk. They work in the FDA (Food and Drug Ad-
ministration) and the EPA (Environmental Protec-
tion Agency). Unfortunately, under current law,
compliance with the regulatory requirements of
EPA or FDA counts for zero when you're in court,
Itis merely considered evidence. We now have sev-
eral cases where people have placed warnings on
products in exact compliance with government
standards, and they still have been held liable for
mislabeling, not only for ordinary damages but for
punitive damages as well. We don’t need an expert
court, We need to use more effectively the regula-
tory experts we already have.
Questioner—Does Assistant Attorney-General
Witlard believe there is a federal solution 1o this
problem?
Richard Willard—Tort law is almost exclusively
judge-made state law. Most tort reform must,
therefore, emerge at the state level. There is a legit-
imate federal role for products that are made and
sold in interstate commerce -~ federal products lia-
bility law. But I do not favor federalizing all tort
law.
Richard Epstein—There is another complication.
The general position of the courts on economic
matters has been that there is no piece of legislation
so profane that they will strike it down. Tort, how-
ever, seems to be an area where they are likely to
reverse that position. There is a nisk that tort reform

bills will be struck down by courts who wish to de-
fend the departures from traditional common law
that they have just created.

Peter Huber——That may be true in the state courts,
but the federal courts are now quite unambiguous.
The challenge to California’s malpractice law re-
form was dismissed for want of a substantial fed-
eral question. That’s the biggest put-down you can
get from a court when you have an appeal.
Questioner—What are abuses of the tort system
costing the insurance industry?

Richard Epstein—The cost is not simply the
amount of darnages a defendant ultimately ends up
paying, it is also the variance in damages one may
have to pay in any given case. Consider a case
where the feasible range for damages goes from
zero to $100,000, and the defendant ends up paying
$100,000. The defendant will litigate that case
quite differently from onc where the range goes
from zero to $20 million, even if he still ends up
only paying $100,000. Take the Agent Orange
cases where the settlement was ultimately $180
million. The fact that the companies were staring at
a potential $30 billion liability meant that their de-
fense work took on a totally different form than if
the upper bound had been fixed at $250 million.
Richard Willard—The jury verdict is not the en-
tire picture. People settle cases out of court based
on their expectation about what will happen. When
Jury awards go up, that portends increases through-
ot the system. A goed indicator of total settlement
costs was provided recently by Mayor Koch in his
testimony before the Governor’s Advisory Com-
mission, In 1977, New York City, which is a self-
insurer, paid out $24 million in settlements for per-
sonal injury cases. By 1985, the figure had gone up
to $114 million. That is almost a 400 percent in-
crease. Since the city is self-insured, that can
hardly be a conspiracy by the insurance industry.
There is no doubt that this problem involves a large
and rising cost to society. 1
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