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Property, james Madison explained in 1792, is customarily defined as “that dominion which one man
claims and exercises over the external things of the world, in exclusion of every other individual.” But, he
added, it really “embraces everything to which a man may attach a value and have a right; and which
teavesto every one else the like advantage.” Thus, along with land, merchandise, or money, “aman hasa
property in his opinions and the free communication of them. . ., He has property very dear to him in the
safety and liberty of his person,” and “an equal property in the free use of his faculties, and free choice of
the objects on which to employ them. In a word, as a man is said to have aright to his property, he may be
said to have a property in his rights.””

The federal Constitution, as well as the Bill of Rights, reflected the concern of the Founding Fathers
that property, expansively defined, be protected against governmental encroachment. Nevertheless,
economic liberty has fallen into disrepute in this century; and since the New Deal, the Supreme Court has
rarely found intervention into economic affairs ta be beyond the consiitutional authority of the federal or
state governments.

The republication of Bernard Siegan’s Economic Liberties and the Constitution, a scholarly and
authoritative study of how and why the Suprerme Court has come to disregard constitutional protections
for property rights, was the inspiration for our lead article, which is based on an interview with this Distin-
guished Professor of Law at the University of San Diego. William C. Tucker, author of Progress and Privi-
fege: America in the Age of Environmentalism, explains in the second article how respect for property
rights might solve environmental problems. Professor Elfen Paul, Research Director of the Social
Philosophy and Policy Center at Bowling Creen State University, argues vigorously for refarming abuses of
the state’s eminent domain and police powers. Finalfy, Manhattan Report Senior Fditor Tom Hazlett ex-
plains whose interests have been served through California-style land use planning.



Economic Liberties and the Constitution:
An Interview With Bernard Siegan

Manhattan Report— Professor Siegan, you have
written in your book, Economic Liberties and the
Constitution, that “for a great many in our society,
the opportunity to engage freely in a business,
trade, or occupation is the most important liberty
society has to offer” Yet we now have a great
number of restrictive regulations on the federal
and state levél which hem in this liberty and deny
people this opportunity. Qur courts rarely protect
the citizens from violations of their economic
rights. Did the Founding Fathers consider eco-
nomic liberties less important than, say, freedom
of speech? Did freedom of speech and other so-
called personal liberties have a "preferred posi-
tion” over property rights in the minds of the
framers of the Constitution?

Bernard Siegan--1 would say that if there was a
preferred position, it would be property and eco-
nomics. Insofar as speech and the press is con-
cerned, we know that at the Constitutional Con-
vention a motion was made to append a Bill of
Rights, or make it a part of the Constitution. it was
soundly defeated. By avote of 6-5, the Convention
rejected a provision mandating “that the liberty of
the press should be inviolably observed”

But if you go through what accounts we have
of the proceedings, you see a great concern for
property and for economic issues. The framers

were vitally concerned with protecting property
rights and economic liberties. Certainly, the
popular dichotomy today between property rights
and personal rights is hardly a constitutionally
sound one.

MR—What provisions in the Constitution bear
most directly on individual economic liberty?
Bernard Siegan —Some of the provisions which, if
correctly interpreted, would protect individual
economic liberty most directly are the clauses
whiich prohibit both the Congress (Article {, Sec-
tion 9 and the states (Article 1, Section 10) from
passing ex post facto laws, Another extremely im-
portant provision (Article 1, Section 10) prohibits
the states from passing any “law impairing the

- obligation of contracts”

if, at the present time, you ask a lawyer what
an ex post facto law is, he will say that it relates to
criminal matters. It makes an act a crime which
was not criminal at the time it was committed.
Nevertheless, the evidence is very persuasive that
the framers intended this constitutional provision
to apply to civil laws as well. Suppose you bought a
piece of property and were allowed to do certain
things with it at the time of purchase—perhaps that
was the reason you bought it. Now suppose the
legislature changes the rules and you can no
longer devote your property to the same use. That
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“The framers were vitally concerned with protecting

would be a retroactive law, which | believe was
intended to be prohibited by the ex post facto
clauses.

This interpretation of the ex post facto clauses
would be very far-reaching. It would prohibit
many regulatory laws we have at the presenttime.
it would be a disaster for zoning, because people
quite often buy a piece of property that can be
used for, say, a three-story building, only to have
zoning authorities reduce the allowance, so they
can only build a one-story structure.

MR—After they have purchased the property?
Bernard Siegan— Yes. Such situations are not un-
commeon at ath, Or let’s say you buy an airplane for
certain commercial purposes and airline regula-
tion is instituted; or you buy a truck, trucking regu-
lation is instituted, and your right to haul is in-
fringed or taken away. You've relied on the ex-
isting state of affairs and then the law is changed.
That is a retroactive regulation. If that kind of
regulation were prohibited, not many regulations
would stand up.

MR —Presumably, then, the only kinds of regu-
fation permissible would be prospective.,
Bernard Stegan—That's correct.

MR—But let us assume, for example, we'retalking
about trucking, which was, of course, not federal-
ly regulated before 1935, 1f it was unconstitutional
to regulate established interstate truckers, could
Congress (or in other contexts, the states) pass a
law regulating only future truckers without it
becoming objectionable on grounds of equality?
Bernard Siegan—Technically they could, but it
would make for a ridiculous situation.
MR--What happened to the ex post facto pro-
visions?

Bernard Siegan—1n 1798, the U.S. Supreme Count
said in a controversial case {Calder v. Bully that the
ex post facto clauses apply only to criminal mat-
ters. The decision has been much criticized, but it
has never been overturned.

Similarly, the provision prohibiting states from
impairing the obligation of contracts should also
have a great impact on regulation. The great Chief
Justice Marshall said that because of this provision
the states could not generally controt freedom of
contract, People could enter into contracts freely,
and the ondy terms that were binding were those
that people agreed to themselves as part of the
contract. If a state bankruptey law—to give you a
specific example—existed, and you and | entered
into a contractual obligation where you agreed to
pay me a cerfain amount of money but subse-
quently went hankrupt, Marshall wrote in 1827
{Ogden v. Saunders) that the bankruptcy law
would not affect our understanding because we
macde no provision with respect to . He wrote a
very strong opinion in which he said freedom of

1683

property rights and economic liberties.”
- Bernard Siegan

Bernard Siegan
contract is a natural right that states could regulate
only in very special or “mischievous” situations.
Otherwise, the states had no authority to interfere.
Urfortunately, Marshall’s opinion in Ogden v,
Saunders was a dissent; indeed it was the first time
in 27 years that Marshall was in the minority on a
constitutional jssue. In fact, it was the only dissent
in a constitutional case he filed in 34 years as Chief
justice of the U.S. Supreme Court! The case was
decided on a 4-3 vote. Why did the majority go
against him? Because his opinion would have
made meaningless state bankruptcy laws in the
country. The four justices who voted against him
were not prepared to accept that outcome, since
the federal government had not adopted a bank-
ruptcy law (as Congress was authorized to pass, by
Article 1, Section 8), and Marshall’s opinion would
have left what was for them an unacceptable state
of affairs. They voted on the basis of expediency.

MR—What remained of the contract clause after
the case of Ogden v. Saunders? Does it exist in any
form today 1o protect economic liberty?

Bernard Siegan— During the nineteenth and the
first third of the twentieth century, the Court ap-
plied the confracts clause to legislation changing
the terms of private contracts or of governmental
commitments—sometimes using it to nullify retro-
active legistation of the sort the ex post facto
clauses were intended to prevent, Chief Justice
Marshali’s proposed interpretation of the clause
was achieved in large part in the period between
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1897 and 1937, when the Court frequently invali-
dated, under the due process clauses of the Fifth
and Fourteenth Amendments, ecanomic regula-
tion, which is essentially prospective legislation
interfering with freedom of contract.

Many thought the contracts clause was putto
rest in 1934, in the Minnesota mortgage mora-
torium case (Home Building and Loan Assn. v,
Blaisdell). The Court upheld a moratorium statute
that altered existing contractual obligations.
Recently, however, the clause has staged a
remarkable recovery. The 1.5, Supreme Courtap-
plied itin 1977 to strike down New York and New
Jersey legislation that repealed covenants limiting
use of bond proceeds, and again in 1978, to annul

a Minnesota law increasing pension obligations of

ceftain employers. So it is far from dead and
huried,

MR--What other provisions bear on econoinic
liberty? :

Bernard Siegan— The Bill of Rights provides, in the -

Fifth" Amendment, that the federal government
may not deprive any person of his property
without due process of law, and may not take
private property for public use, without just com-
pensation, There are other provisions relating to
economic matters, such as not having to quarter
soldiers in one's house during peacetime (Third
Amendment}, limiting searches and seizures
(Fourth Amendment), and prohibiting excessive
bail or fines (Eighth Amendment}. So there is a
group of protections in the Bill of Rights which
together spell out considerable protection for
economic and property interests,

There are also two clauses in the Fourteenth
Amendment {1868) which are very important in-
sofar as the states are concerned. The privileges
and immunities clause prohibits states from mak-
ing or enforcing any law abridging the privileges or
immunities of citizens of the United States. The
other is the due process clause which reads
similarly to the one in the Fifth Amendment, hut
applies to the states,

The significance of the privileges and immu-
nities clause of the Fourteenth Amendment re-
quires some explanation. Article IV, Section 2 of
the Constitution prohibits any state from discrimi-
nating between its citizens and citizens of any
other state. The clause reads that the “Citizens of
each State shall be entitled to all Privileges and Im-
munities of Citizens in the several States” But what
are the “privileges and immunities” of citizens of
the states? This was explained in an important
decision rendered by George Washington’s
nephew, U.S. Supreme Court Justice Bushrod
Washington, in a circuit court case in 1823 (Cor-
field v, Coryell}. The privileges and immunities of
citizens of each state included “the rightto acquire
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Frederic Lewis, Inc

Chief Justice John Marshall
and possess property of every kind, and to pursue
andt obtain happiness and safety,...to pass
through, or to reside in any other state, for the pur-
poses of trade, agriculture, professional pursuits,
or otherwise. .. [and] to take, hold and dispose of
property, either real or personal” among others.

Under Article IV, Section 2, then, every state
had to secure these property rights equally as be-
tween residents and nonresidents,

Washington’s was the leading judicial defini-

tion of what privileges and immunities constituted
—well known to draftsmen of the Fourteenth

“individuals do not derive from govern-
ment their right to contract, but bring
that right with them into society ...
obligation is not conferred on contracts
by positive law, but. .. by the act of the
parties.”—Chief fustice fohn Marshall,
Ogden v. Saunders, 1827

Amendment—when that Amendment was
framed and ratified, primarily to guarantee and
make constitutional the previously passed Civil
Rights Act of 1866. This civil rights statute declared,
as did the Amendment, all persons born in the
United States to be citizens of the United States,
and enumerated chiefly property and economic
rights they were all to enjoy equally (whether they
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